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PREFACE  TO  THE  FOURTH  EDITION. 


THE  revision  of  the  Bank  Act  at  the  last  session  of  the 
Dominion  Parliament  would  have  called  for  a  new 
edition  of  this  work  even  if  the  third  edition  had  not 
been  ont  of  print  for  nearly  three  years. 

While  the  more  important  changes,  such  as  those 
affecting  the  incorporation  and  organization  of  new 
banks,  the  Shareholders'  Audit,  the  creation  of  Central 
Gold  Eeserves,  the  authorization  of  loans  to  farmers  on 
their  grain,  and  the  more  stringent  provisions  as  to  addi- 
tional returns  and  publicity,  and  the  creation  of  new 
offences  and  penalties  are  not  numerous,  yet  more  than 
one-half  of  the  sections  of  the  Act  have  been  more  or  less 
changed  in  the  revision. 

This  has  necessitated  the  re-writing  of  a  large  por- 
tion of  the  notes  upon  the  Act,  and  no  less  than  one  hun- 
dred and  twenty-six  pages  have  been  added  to  this  por- 
tion of  the  work.  More  than  one  hundred  new  cases  are 
cited  and  referred  to. 

In  the  making  up  of  the  Index,  list  of  cases,  verifica- 
tion of  references,  etc.,  I  have  had  the  assistance  of  Ken- 
neth B.  Maclaren,  B.A.,  student-at-law ;  the  notes  and  com- 
ments upon  the  Act,  and  upon  the  cases  and  authorities, 
are  my  own. 

J.  J.  M. 

Toronto,  January,  1914. 


PREFACE  TO  THE  FIRST  EDITION. 


01 R  Canadian  Statutes  on  general  subjects  are 
largely  a  reproduction  of  legislation  previously 
enacted  elsewhere,  generally  in  Great  Britain.  The  Bank 
Act  is,  however,  an  exception  to  this  rule.  Our  financial 
conditions  are  very  different  from  those  of  the  mother 
country,  and  our  whole  banking  policy  has  been  widely 
divergent  from  that  of  the  United  States. 

It  is  more  than  seventy  years  since  charters  were 
granted  to  banks  in  each  of  the  old  provinces  that  are 
now  known  as  Ontario,  Quebec,  Nova  Scotia  and  New 
Brunswick,  and  which  comprised  the  whole  Dominion  as 
it  was  formed  in  1867,  and  with  a  single  exception  these 
are  all  in  successful  operation  to-day.  The  organization 
of  other  banks,  and  the  periodical  renewal  of  all  bank 
charters,  as  well  as  the  discussions  incident  to  the  fre- 
quent amendment  and  revision  of  our  general  banking 
laws,  have  in  the  course  of  time  evolved  a  system  that 
appears  to  be  admirably  adapted  to  the  circumstances 
of  a  young  and  growing  country  like  Canada. 

On  this  account  many  of  the  rules  and  principles  laid 
down  in  the  general  works  on  banking  by  writers  in 
Great  Britain  and  the  United  States  are  inapplicable 
here,  and  they  are  apt  to  prove  misleading.  The  same 
is  also  true  to  a  certain  extent  of  the  decisions  of  the 
Courts  in  these  and  other  countries. 

In  the  selection  of  cases  as  authorities  and  illustra- 
tions, the  writer  has  sought  to  include  all  those  in  our 
Canadian  reports  which  appear  to  embody  or  settle  a 
principle,  and  which  have  not  been  overridden  by  subse- 
f|uent  legislation,  or  overruled  by  later  decisions. 

'I'be.  leading  cases  in  the  higher  Courts  in  England 
and  in  the  United  States,  which  seem  to  be  in  harmony 
witli  our  law,  have  also  been  given.  Of  the  cases  cited 
three  hundred  and  fifty  are  Canadian,  and  the  references 
to  Canadian  Statutes  number  nearly  three  hundred. 

Toronto,  April,  1896.  J.  J.  M. 
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The  Bank  Act,  Canada 

3-4  GEORGE  V.,  CHAPTER  9. 


An  Act  Respecting  Banks  and  Banking. 

Assented  to  6th  June,  1913;  came  into  force  1st  July, 

1913. 

shokt  title. 

1.  This  Act  msij  he  cited  as  The  Bank  Act.    53  V., 
c.  31,  s.  1. 

Before  Confederation  the  banks  doing  business  in  the 
old  province  of  Canada  were  governed  by  their  special 
charters  and  by  the  provisions  of  chapters  54  and  55  of 
the  Consolidated  Statutes  of  Canada,  intituled  respec- 
tively "  An  Act  respecting  Incorporated  Banks,"  and 
"  An  Act  respecting  Banks  and  Freedom  of  Banking," 
and  by  amending  Acts  passed  in  1861  and  1866.  These 
charters  were  granted  usually  for  a  term  of  ten  years 
at  a  time,  most  of  them  expiring  at  the  end  of  the  session 
of  Parliament  after  the  first  of  June,  1870.  The  provi- 
sions of  these  special  charters  were  not  always  uniform. 

In  the  old  Province  of  Nova  Scotia  there  was  no  gen- 
eral banking  Act,  special  provisions  being  embodied  in 
the  respective  charters,  which  were,  as  a  rule,  granted 
for  fifteen  years  at  a  time,  terminating  at  different  per- 
iods. 

New  Brunswick,  the  remaining  province  whicn  made 
up  the  original  Dominion  in  1867,  like  Nova  Scotia,  had 
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no  general  Act,  but  had  granted  charters  for  terms  vary- 
ing from  twelve  to  twenty-six  years. 

When  British  Columbia  joined  the  Dominion  in  1871, 
it  had  the  Bank  of  British  Columbia,  which  was  organ- 
ized in  1872  under  an  Imperial  charter,  with  its  head 
office  in  London,  England. 

Prince  Edward  Island  became  a  province  of  the  Dom- 
inion in  1873,  and  had  then  three  banks  with  special 
charters,  which  had  been  extended  to  1890,  1892,  and 
1900,  respectively. 

By  the  British  North  America  Act,  section  91,  sub- 
section 15,  the  right  to  legislate  respecting  "  Banking, 
Incorporation  of  Banks,  and  the  Issue  of  Paper  Money  " 
was  assigned  exclusively  to  the  Dominion  Parliament.  At 
its  first  session  in  1867,  it  passed  the  Act,  31  Vict.  chap. 
11,  which  gave  the  banks  of  Upper  and  Lower  Canada, 
Nova  Scotia  and  New  Brunswick  the  right  to  do  business 
throughout  the  Dominion  until  1870,  under  certain  regula- 
tions and  restrictions.  In  1869,  by  the  Act  32-33  Vict, 
chap.  49,  these  provisions  were  still  further  extended, 
and  certain  expiring  bank  charters  continued  tempor- 
arily. In  1870  the  Act  of  1867  was  extended  until  1872, 
by  the  Act  33  A^ict.  chap.  11,  which  introduced  certain  new 
provisions  for  the  protection  of  the  interests  of  share- 
holders and  of  the  public.  In  1871  the  first  comprehensive 
Dominion  Banking  Act,  34  Vict,  chap.  5,  was  passed.  It 
was  made  applicable  to  ten  banks  having  their  head  office 
in  Quebec,  six  in  Ontario,  and  three  in  Nova  Scotia,  and 
continued  their  charters  until  July  1st,  1881.  It  also 
a]^plied  in  part  to  the  Bank  of  British  North  America 
wliich  had  an  Imperial  charter,  and  to  La  Banque  du 
Peuple,  which  was  organized  as  a  limited  partnership  or 
partnersliip  en  commandite.  In  1880,  by  43  Vict.  chap. 
22,  the  Act  of  1871,  with  certain  amendments,  was  contin- 
ued until  July  1st,  1891,  and  was  declared  to  be  applicable 
to  the  thirty-six  ])anks  therein  named,  of  which  sixteen 
had  their  head  office  in  Quebec,  nine  in  Ontario,  nine  in 
Nova  Scotia,  and  two  in  New  Brunswick. 
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When  the  Dominion  Statutes  were  consolidated  in 
1886,  the  laws  then  in  force  on  the  subject  became  chap- 
ter 120  of  the  Revised  Statutes  of  Canada  intituled  ' '  An 
Act  respecting  Banks  and  Banking. ' '  On  the  first  of  July, 
1891,  this  was  superseded  by  the  Act  of  1890,  which  came 
into  force  on  that  day  by  virtue  of  section  104,  and  which 
extended  the  bank  charters  to  the  1st  of  July,  1901. 

In  1899,  by  62-63  Vict.  chap.  14,  Canadian  banks  were 
authorized  to  issue  bank  notes  of  one  pound  sterling  or  of 
any  multiple  of  that  sum  at  their  offices  in  any  British 
colony  or  possession  other  than  Canada,  and  to  make 
them  redeemable  at  such  offices,  or  in  Canada  in  case 
they  closed  such  other  offices.  This  Act  was  repealed  in 
1904,  by  4  Edw.  VII.,  chap.  3,  which  made  fuller  and  more 
detailed  provisions  regarding  offices  and  sterling  notes 
in  other  British  colonies  or  possessions.  These  are  now 
found  in  section  62  of  the  present  Act. 

In  1900  the  Bank  Act  was  revised  in  view  of  the 
approaching  expiry  of  the  Bank  charters  in  1901,  and  The 
Bank  Act  Amendment  Act,  63-64  Vict.  chap.  26,  was 
passed,  which  embodied  certain  important  changes  and 
extended  the  charters  to  the  1st  of  July,  1911.  Provisions 
as  to  the  business  and  powers  of  a  bank  were  extended, 
further  returns  and  statements  were  provided  for,  and 
authority  was  given  to  the  Canadian  Bankers'  Associa- 
tion, incorporated  during  the  same  session,  to  appoint  a 
curator  to  a  suspended  bank.  Provision  was  also  made 
for  the  purchase  of  the  assets  of  one  bank  by  another, 
and  by  a  supplementaiy  Act  for  any  increase  of  the  capi- 
tal stock  of  the  purchasing  bank  rendered  necessary 
thereby. 

In  1903,  the  Penny  Bank  Act,  3  Edw.  VII.,  chap.  4,  was 
passed,  which  will  be  found  in  the  Appendix.  These 
banks  do  not  come  under  the  present  Act. 

In  1905,  by  4-5  Edw.  VII.,  chap.  4,  provision  was  made 
for  ha\dng  more  than  ten  directors,  and  for  electing  one 
of  them  as  honorary  president. 
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The  Bank  Act  of  1890  and  the  foregoing  amending' 
Acts  were  revised  and  consolidated  by  the  commissioners 
for  revising  the  Dominion  Statutes,  as  Chapter  29  of 
the  Revised  Statutes  of  Canada,  1906,  which  came  into 
force  by  proclamation  and  statute  on  the  31st  of  January, 
1907.  The  revisers  omitted  obsolete  provisions,  re- 
arranged, divided,  and  sub-divided  a  number  of  the  sec- 
tions and  changed  the  order  and  position  of  not  a  few, 
introduced  new  definitions,  and  made  other  minor 
changes.  In  order  to  facilitate  references  in  decisions 
under  former  Acts  to  the  corresponding  provisions  of  the 
present  Act,  a  concordance  will  be  found  after  the  table 
of  contents  in  the  Introduction. 

The  revision  was  made  under  the  authority  of  the  Act 
of  1903,  3  Edw.  VII.,  chap.  61,  which  provides  that  such 
alterations  might  be  made  in  the  language  of  the  statutes 
consolidated  as  were  requisite  to  preserve  a  uniform  mode 
of  expression,  and  that  such  minor  amendments  might  be 
made  as  were  necessary  to  bring  out  more  clearly  the  in- 
tention of  Parliament,  or  to  reconcile  seemingly  incon- 
sistent enactments  or  to  correct  clerical  or  typographical 
errors. 

The  Statute  bringing  the  Revised  Statutes  into  force, 
assented  to  January  30th,  1907,  provides  by  section  7  that 
they  are  not  to  operate  as  new  laws  but  to  be  construed 
and  have  effect  as  declaratory  of  the  old  law;  but  if  on 
any  point  they  are  in  effect  not  the  same  as  those  for 
which  they  are  substituted,  the  provisions  in  them  shall 
prevail  as  to  all  matters  subsequent  to  January  31st,  1907. 

By  section  21  of  the  Interpretation  x\et,  R.  S.  C.  chap. 
1,  it  is  declared  that  Parliament  by  re-enacting,  revising 
or  consolidating  any  Act  shall  not  be  deemed  to  have 
ad()i)ted  the  construction  which  has,  by  judicial  decision 
or  otherwise,  been  placed  upon  the  language  used  in  such 
Act,  or  upon  similar  language. 

In  190S  an  Ad,  7-8  Edw.  VII.,  chap.  7,  was  passed 
amending  section  61,  and  aulhorizing  an  increased  issue 
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of  notes  during  the  usual  season  of  moving  the  crops, 
that  is  from  October  1st  to  January  31st,  and  providing 
a  penalty  for  neglect  to  make  a  return  of  such  increased 
issue,  • 

In  1911  a  Bill  was  introduced  to  revise  and  renew 
the  Bank  Act,  but  it  was  not  passed,  and  a  short  Act,  1-2 
Geo.  v.,  chap.  4,  was  adopted,  continuing  the  bank  char- 
ters until  the  1st  July,  1912.  In  1912  the  matter  was  not 
proceeded  with,  but  another  short  Act,  2  Geo.  V.,  chap.  5, 
was  passed,  continuing  the  charters  until  the  1st  of  July, 
1913. 

In  1913  a  new  Bill  was  introduced  and  thoroughly  dis- 
cussed in  Parliament  and  in  Committee,  and  the  present 
Act  was  the  result.  About  one-half  the  sections  have  been 
amended  in  some  respect.  Most  of  the  changes  are  of 
minor  importance,  many  of  them  merely  verbal.  Among 
the  more  important  amendments  may  be  mentioned :  (1) 
more  stringent  provisions  as  to  the  organization  of  new 
banks,  and  the  pa\Tnent  of  preliminary  expenses :  sections 
12  to  17,  36,  37,  and  131 A ;  (2)  more  full  and  detailed  an- 
nual and  special  statements  by  the  directors  to  the  share- 
holders: sections  54  and  55;  (3)  provisions  for  a  share- 
holders' audit:  sections  56  and  56A;  (4)  the  issue  and  cir- 
culation of  notes,  and  the  establishment  of  central  gold 
reserves :  section  61 ;  (5)  taking  security  from  a  farmer  on 
his  threshed  grain:  section  88;  (6)  further  information  in 
the  returns  to  the  Government:  sections  79,  112  and  114; 
(7)  giving  or  accepting  a  bribe  in  connection  with  the  busi- 
ness of  a  bank:  section  131:  (8)  pledging  the  notes  of  a 
suspended  bank,  or  paying  a  debt  of  liability:  section 
146A  and  146B ;  (9)  prohibiting  the  use  of  the  equivalents 
in  a  foreign  language  of  the  words  "  bank,"  "  banker," 
etc.,  in  a  sign  or  advertisement  of  a  business  not  author- 
ized by  the  Act :  section  156 ;  (10)  the  omission  and  repeal 
of  the  old  section  56  prohibiting  the  inspection  of  the  ac- 
count of  a  customer,  by  others  than  directors.  These  and 
other  changes  will  be  considered  under  their  respective 
sections. 
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The  right  of  the  Dominion  Parliament  to  pass  the  Acts 
of  1880  and  1890  was  challenged  as  an  interference  with 
the  powers  conferred  on  the  provincial  legislatures  by- 
section  92  of  the  British  North  America  Act,  especially  as 
an  invasion  of  the  domain  of  "  Property  and  Civil 
Rights."  The  provisions  relating  to  warehouse  receipts 
were  claimed  to  be  invalid  as  being  in  conflict  with  the 
Mercantile  Amendment  Act,  chap.  122,  of  the  Revised 
Statutes  of  Ontario  on  the  same  subject.  The  Supreme 
Court  in  The  Merchants'  Bank  v.  Smith,  S.  C.  Can.  512 
(1884),  upheld  these  provisions  of  the  Dominion  Act.  The 
Privy  Council  subsequently  gave  a  decision  to  the  same 
effect  in  Tennant  v.  The  Union  Bank,  [1894]  A.  C.  31.  In 
this  case  the  doctrine  was  clearly  laid  down,  as  had  been 
previously  done  in  Gushing  v.  Dupuy,  5  App.  Cas.  409 
(1880),  that  inasmuch  as  section  91  of  the  B.  N.  A.  Act 
expressly  declares  that  "  notwithstanding  anj^thing  in 
this  Act,"  the  exclusive  authority  of  the  Parliament  of 
Canada  shall  extend  to  all  matters  coming  within  the 
enumerated  classes,  this  is  a  plain  indication  that  the 
legislation  of  that  Parliament,  so  long  as  it  strictly  relates 
to  these  matters,  is  to  be  of  paramount  authority,  even 
though  it  trenches  upon  matters  assigned  to  the  local 
legislatures  by  section  92.  They  further  lay  down  the 
doctrine  that  the  legislative  authority  conferred  by  the 
words  ''  Banking,  Incorporation  of  Banks,  and  the  Issue 
of  Paper  Money,"  is  not  confined  to  the  mere  constitution 
of  corporate  bodies  with  the  privilege  of  carrying  on  the 
business  of  bankers;  that  it  extends  to  the  issue  of  paper 
currency,  which  necessarily  means  the  creation  of  a 
species  of  personal  property  carrying  with  it  rights  and 
privileges  which  the  law  of  the  province  does  not  and 
cannot,  attach  to  it;  and  that  it  also  comprehends  "  bank- 
ing," an  expression  wide  enough  to  embrace  every  trans- 
action coming  within  the  legitimate  business  of  a  banker. 
They  also  say  that  the  power  to  legislate  on  the  subject 
of  banking  conferred  upon  the  Dominion  Parliament  by 
section  91  may  be  fully  exercised,  even  though  it  may  have 
the  effect  of  modifying  civil  rights  in  the  province. 
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The  Supreme  Court  also  in  Qmrt  v.  The  Queen,  19  S. 
C.  Can.  510  (1891),  upheld  the  validity  of  the  Dominion 
Acts  which  authorized  the  trustees  of  the  Bank  of  Upper 
Canada  to  carry  on  the  business  of  the  bank,  so  far  as  was 
necessary  to  wind  it  up,  and  which  finally  transferred  to 
the  Dominion  Government  all  the  property  of  the  bank 
and  the  powers  of  the  trustees.  The  majority  of  the 
Court  did  so,  however,  on  the  ground  that  it  came  under 
the  head  of  ' '  bankruptcy  and  insolvency, ' '  and  not  under 
the  head  of  "  banking."  The  doctrine  was  also  laid  down 
that  the  Dominion  Parliament  had  not  the  power  to  deal 
with  either  real  estate  or  personal  property  simply  be- 
cause a  bank  was  interested  in  the  transaction,  when  it 
did  not  come  within  the  scope  of  the  ordinary  business 
of  banking. 

On  the  other  hand,  the  right  of  the  Quebec  Legislature 
to  pass  the  Act  of  1882,  imposing  a  special  tax  on  banks 
and  other  commercial  corporations,  was  claimed  to  be  an 
interference  with  the  exclusive  rights  of  the  Dominion 
Parliament  as  to  Banking,  and  the  Eegulation  of  Trade 
and  Commerce,  and  as  being  direct  taxation.  The  Privy 
Council,  however,  in  The  Bank  of  Toronto  v.  Lamhe,  12 
App.  Cas.  575  (1887),  upheld  the  validity  of  the  tax.  It 
was  held  that  it  was  not  a  fatal  objection  that  the  tax  was 
on  the  whole  paid-up  capital  of  the  bank,  while  only  a 
portion  of  it  was  employed  in  the  province  of  Quebec; 
nor  that  the  legislature  might  lay  on  taxes  so  heavy  as 
to  crush  a  bank  out  of  existence,  and  so  nullify  the  power 
of  Parliament  to  create  banks. 
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2.  Definitions. — In  this  Act,  unless  the  context 
otherwise  requires, — 

(a)  ''  Association  "  means  the  Canadian  Bank- 
ers' Association,  incorporated  by  chapter  93  of 
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the  statutes  of  1900  intituled  An  Act  to  incor- 
porate the  Canadian  Bankers'  Association;  R. 
S.  C.  c.  29,  s.  2  (c). 

This  Statute  will  be  found  in  the  Appendix.  The 
powers  and  duties  of  the  Association  are  set  out  in  sec- 
tions 117,  118,  and  121  of  this  Act. 

(h)  ''  bank  "  means  any  bank  to  which  this  Act 
applies ; 

By  section  3  the  provisions  of  the  Act  apply  to  the 
banks  named  in  schedule  A,  and  to  banks  incorporated 
after  January  1st,  1912.  Certain  provisions  apply  to  the 
banks  being  wound  up,  and  to  the  Bank  of  British  North 
America.  The  sections  applicable  to  the  latter  are  enu- 
merated in  section  6. 

The  Act  does  not  apply  to  the  Post  Office  Savings 
Banks,  nor  to  the  Government  Savings  Banks,  which  are 
regulated  by  R.  S.  C.  chap.  30 ;  nor  to  the  Penny  Banks 
established  under  R.  S.  C.  chap.  31 ;  nor  to  the  two  Quebec 
Savings  Banks,  governed  by  The  Quebec  Savings  Banks 
Act,  1913.    These  Acts  will  be  found  in  the  Appendix. 

(c)  ''  bill  of  lading  "  includes  all  receipts  for 
goods,  wares  or  merchandise,  accompanied  by 
an  undertaking  to  transport  the  same  from 
the  place  where  they  were  received  to  some 
other  2:>lace,  by  any  mode  of  carriage,  what- 
ever, whether  by  land  or  water,  or  partly  by 
land  and  partly  by  water ;  53  V.,  c.  31,  s.  2  (e). 

The  bill  of  lading  is  a  very  ancient  document,  and  by 
the  custom  of  merchants  is  negotiable,  when  made  to 
bearer  or  order  or  to  assigns.  It  is  in  general  use  among 
all  commercial  nations,  and  is  much  the  same  in  its  form 
and  provisions.  It  was  originally  used  for  transportation 
of  goofls  by  water  onlv.    Bv  legislation  and  nsago  it  has 
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come  to  be  applied  to  transportation  by  land.  A  ' '  ship- 
ping note  "  given  by  the  G.  T.  R.  Co.  was  held  to  be  a 
"  bill  of  lading  "  within  the  Ontario  Statute,  33  Vict, 
chap.  19,  sec.  3 :  Royal  Canadian  Bank  v.  G.  T.  R.  Co.,  23 
U.  C.  C.  P.  225  (1873).  It  is  not  the  contract,  for  that  had 
been  made  before  the  bill  of  lading  was  signed  and  deliv- 
ered, but  it  is  excellent  evidence  of  the  terms  of  the  con- 
tract: Seivell  V.  Burdick,  10  App.  Cas.  at  p.  105  (1884). 
When  the  goods  have  been  received  and  the  bill  of  lading 
signed,  it  is  in  general  the  evidence  of  the  contract,  and 
cannot  be  varied  by  parol  evidence :  Leduc  v.  Ward,  20  Q. 
B.  D.  475  (1888). 

The  Bills  of  Lading  Act,  R.  S.  C.  chap.  118,  provides 
that  every  consignee  named  in  a  bill  of  lading  and  every 
endorser  of  it,  shall  be  vested  with  all  rights  of  action 
and  be  subject  to  such  liabilities  as  if  the  contract  had 
been  made  with  himself.  It  is  not  to  prejudice  the  right 
of  stoppage  in  transitu,  or  of  the  unpaid  vendor  in  Que- 
bec, or  the  right  to  claim  freight  against  the  original 
shipper.  Every  bill  of  lading  in  the  hands  of  a  consignee, 
or  endorsee  for  valuable  consideration  without  notice, 
shall  be  conclusive  evidence  of  such  shipment  as  against 
the  master  or  other  person  signing  the  same. 

See  sections  86,  87,  89  and  90,  and  the  notes  thereon. 

{d)  "  Circulation  Fund  "  means  the  fund  hereto- 
fore established  and  continued  by  the  authority 
of  this  Act  under  the  name  of  the  Bank  Circu- 
lation Redemption  Fund;  R.  S.  C,  c.  29,  s. 

2(6). 

This  fund  was  established  by  section  54  of  the  Act  of 
1890,  which  with  subsequent  amendments  has  become  sec- 
tions 54  to  59  of  the  present  Act. 

(e)  ''  curator  "  means  any  person  appointed 
under  the  authority  of  this  Act  by  the  Cana- 
dian Bankers'  Association  to   supervise  the 
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affairs  of  any  bank  which  has  suspended  pay- 
ment in  specie  or  Dominion  notes  of  any  of  its 
liabilities  as  they  accrue;  R.  S.  C,  c.  29,  s. 
2  {d). 

See  sections  117  to  124  as  to  the  powers  and  duties  of  a 
curator  under  the  Act. 

(/)  ^'  farmer  "  includes  the  owner,  occupier, 
landlord  and  tenant  of  a  farm ;  New. 

See  s.  88,  s.-s.  2. 

{g)  ""  goods,  wares  and  merchandise  "  includes, 
in  addition  to  the  things  usually  understood 
thereby,  products  of  agriculture,  products  of 
the  forest,  products  of  the  quarry  and  mine, 
products  of  the  sea,  lakes  and  rivers,  petro- 
leum and  crude  oil,  and  other  articles  of  com- 
merce; 53  v.,  c.  31,  s.  2  (c). 

This  expression  has  been  frequently  the  subject  mat- 
ter of  judicial  decision,  especially  in  connection  with  its 
use  in  the  17th  section  of  the  Statute  of  Frauds.  See 
Atkinson  v.  Bell,  8  B.  &  C.  277  (1828) ;  also  Lee  v.  Griffin, 

I  B.  &  S.  272  (1861).  It  does  not  include  fixtures :  Hallen 
V.  Riinder,  1  Cr.  M.  &  R.  266  (1834);  Lee  v.  Gashell,  1  Q. 
B.  D.  700  (1876).  It  does  include  timber  and  growing  crops, 
because  the  clear  intention  being  that  they  shall  be  sev- 
ered, they  are  taken  by  a  fiction  of  law  as  being  actually 
severed :  Smith  v.  Sur^nan,  9  B.  &  C.  561  (1829) ;  Parker  v. 
Stanilmid,  11  East  362  (1809) ;  May  field  v.  Wadsletj,  3  B. 
&  C.  357  (1824).  A  fortiori,  trees  felled,  are  within  the 
phrase :  Acraman  v.  Morrice,  8  C.  B.  449  (1849).  Choses  in 
action  are  not  within  the  expression :  Hnmhle  v.  Mitchell, 

II  A.  &  E.  205  (1839) ;  nor  shares  in  a  company :  Latham 
V.  Barber,  6  T.  R.  67  (1794) ;  Boivlby  v.  Bell,  3  C.  B.  284 
(1846) ;  Watson  v.  Spratlei/,  10  Ex.  222  (1854) ;  Duncuft 
v.  Albrecht,  12  Sim.  189  (1841);  nor  are  bonds  or  certifi- 
cates of  stock:  Heseltine  v.  Siggers,  1  Ex.  856  (1848); 
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Freeman  v.  Appleyard,  32  L.  J.  Ex.  175  (1862);  Paivle 
V.  Gunn,  4  Bing.  N.  C.  445  (1838);  Knight  v.  Barber, 
16  M.  &  W.  &Q  (1846) ;  nor  commercial  debts :  Rennie  v. 
Quebec  Bank,  3  0.  L.  R.  541  (1902). 

The  expression  is  used  in  sections  76  and  86  to  89. 

(h)  "  grain  "  means  wheat,  oats,  barley,  rye  and 
flax;  New. 

See  s.  88,  s.-s.  2,  and  s.  89. 

(j)  ''  manufacturer  "  includes  manufacturers  of 
logs,  timber  or  Imnber,  maltsters,  distillers, 
brewers,  refiners  and  producers  of  petroleum, 
tanners,  curers,  packers,  canners  of  meat, 
pork,  fish,  fruit  or  vegetables,  and  any  person 
who  produces  by  hand,  art,  process  or  mechani- 
cal means  any  goods,  wares  or  merchandise; 
53  v.,  c.  31,  s.'^2  (/)  ;  63-64  V.,  c.  26,  s.  3,  s.-s.  2. 

(j)  "  Minister  "  means  the  Minister  of  Finance 
and  Receiver-General;  R.  S.  C,  c.  29,  s.  2  (&). 

The  Minister  of  Finance  as  head  of  the  Department  of 
Finance  of  the  Dominion  Government  and  as  chairman 
of  the  treasury  Board,  established  by  R.  S.  C.  chap.  23,  is 
assigned  veiy  important  duties  under  the  Bank  Act.  See 
sections  13  to  17,  33,  35,  56,  56A,  60,  61,  62,  64  to  69,  102 
105  to  108, 112  to  116, 122, 124,  147  to  152,  and  158. 

(k)  '^  president  "  does  not  include  an  honorary 
president ; 

See  s.  24. 

(I)  ''  products  of  agriculture,"  in  addition  to  the 
direct  products  of  the  soil  such  as  hay,  grain. 
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roots,  vegetables,  fruits  and.  other  crops,  in- 
cludes milk,  cream,  butter,  cheese,  honey,  poul- 
try (dead),  and  eggs,  hides,  skins  and  wool, 
and  dried,  canned  and  preserved  vegetables 
and  fruits;  New. 

(m)  "  products  of  *  *  the  forest  "  includes 
bark,  logs,  spars,  railway  ties,  poles  and  other 
timber,  shingles,  laths,  deals,  boards,  staves 
and  othei'  lumber,  and  the  skins  and  furs  of 
wild  animals;  New. 

(n)  ''  products  of  *  *  *  the  sea,  lakes  and 
rivers  "  includes,  in  addition  to  fish  of  all 
kinds,  whether  fresh,  frozen,  salted,  dried, 
canned,  preserved  in  oil  or  otherwise  pre- 
served, whales  and  seals,  their  oil,  skins  and 
bone,  oysters,  lobsters  and  other  crustaceans, 
fresh  and  canned  or  otherwise  preserved ;  New. 

(o)  '^  trustees  "  means  the  persons  appointed  by 
the  Association  and  by  the  Minister  to  receive 
and  hold  the  central  gold  reserves,  and  ''  trus- 
tee "  means  any  one  of  the  trustees,  and  if  one 
or  more  of  the  trustees  is  a  corporation  then 
' '  trustee  ' '  includes  each  of  the  officers  of  such 
corporation  who  is  responsible  for  any  action 
taken  by  the  corporation  for  the  purposes  of 
this  Act ;  New. 

(p)  ''  warehouse  receipt — " 

(i)  means  any  receipt  given  hy  any  person 
for  any  goods,  wares  or  merchandise  in  his 
actual,  visible  and  continued  possession  as 
bailee  thereof  in  good  faith  and  not  as  of 
his  own  pro]ierty,  and 
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(ii)  iucludes  receipts,  given  by  any  person 
who  is  the  o\^Tier  or  keeper  of  a  harbour, 
cove,  pond,  wharf,  yard,  warehouse,  shed, 
storehouse,  or  other  j^lace  for  the  storage 
of  goods,  wares  or  merchandise,  for  goods, 
wares  and  merchandise  delivered  to  him  as 
bailee,  and  actually  in  the  place  or  in  one 
or  more  of  the  places  owned  or  kept  by  him, 
whether  such  person  is  engaged  in  other 
business  or  not,  and 

(iii)  includes  also  receipts  given  by  any  person  in 
charge  of  logs  or  timber  in  transit  from 
timber  limits  or  other  lands  to  the  place  of 
destination  of  such  logs  or  timber.  53  V.,  c. 
31,  s.  2  (d)  ;  63-64  V.,  c.  26,  s.  3. 

The  first  statutory  recognition  of  warehouse  receipts 
in  Canada  in  connection  with  banking  is  found  in  the  Act 
of  1859,  which  became  section  8  of  chapter  54  of  the  Con- 
solidated Statutes  of  Canada. 

In  1861  warehouse  receipts  given  by  warehousemen, 
millers  and  wharfingers,  for  cereal  grains,  goods,  wares, 
or  merchandise,  their  own  property,  were  placed,  as  to 
banks,  on  the  same  footing  as  those  given  for  the  property 
of  others.  See  Molsons  Bank  v.  Lanaud,  2  Dorion,  182 
(1881). 

In  WUIiamson  v.  Rhind,  22  L.  C.  J.  166  (1877),  it  was 
held  that  a  warehouse  receipt  given  by  a  warehouseman 
for  goods  not  in  his  possession  was  null  and  void.  Also 
in  Milloij  V.  Kerr,  8  S.  C.  Can.  474  (1880). 

The  first  definition  of  a  warehouse  receipt  introduced 
into  a  Canadian  Bank  Act  was  in  that  of  1880,  apparently 
with  a  view  to  overcome  the  decisions  of  the  Ontario 
Courts  to  the  effect  that  a  warehouse  receipt  could  be 
given  only  by  one  who  followed  the  business  of  a  ware- 
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houseman.   For  a  discussion  of  this  definition  see  Re 
Monteith,  10  0.  R.  529  (1885). 

In  La  Banque  Nationals  v.  Royer,  Q.  R.  20  K.  B.  341 
(1910),  it  was  held  that  where  a  firm  of  wholesale  grocers 
rented  a  portion  of  their  premises  to  a  clerk  at  a  nominal 
rental,  and  they  set  apart  certain  goods  which  he  held  in 
the  leased  premises,  a  warehouse  receipt  given  by  him  to 
the  firm,  and  which  it  gave  to  a  bank  as  collateral,  was 
valid  in  the  hands  of  the  bank  and  gave  it  the  rights  men- 
tioned in  section  86  of  the  Act. 

By  section  54  of  R.  S.  C.  1886,  chap.  120,  as  amended 
by  the  Act  of  1888,  51  Vict.  chap.  27,  receipts  given  by 
certain  manufacturers,  dealers,  etc.,  for  goods  their  own 
property  were  recognized  as  warehouse  receipts.  The 
Bank  Act  of  1890  did  not  include  such  an  instrument  in  its 
definition  of  a  warehouse  receipt,  but  under  section  74 
called  it  simply  a  ' '  security. "  It  is  dealt  with  in  section 
88  of  the  present  Act. 

In  Tennant  v.  Union  Bank,  19  Ont.  A.  R.  1  (1892),  it 
was  held  that  a  warehouse  receipt  for  logs  lying  in  certain 
lakes  on  the  way  from  the  woods  to  the  mill  was  not  valid 
as  not  being  in  a  place  kept  by  the  signers  of  the  receipt. 
This  had  previously  been  held  in  Ross  v.  Molsons  Bank,  2 
Dorion,  82  (1881).  The  last  clause  of  the  above  definition 
was  enacted  by  section  3  of  the  Act  of  1900  to  render  valid 
such  receipts. 

In  a  warehouse  receipt  the  goods  should  be  described 
with  reasonable  certainty,  and  where  practicable,  by  dis- 
tinguishing marks.  Ordinarily  it  does  not  cover  substi- 
tuted or  sul)sequently  received  goods:  Llado  v.  Morgan, 
32  U.  C.  C.  P.  517  (1874).  Where,  however,  as  in  the  grain 
trade,  there  is  a  usage  of  trade  that  different  lots  of  the 
same  quality  are  stored  together  and  mixed,  the  receipt 
is  satisfied  by  the  delivery  of  the  specified  quantity  and 
quality:  Co/feij  v.  Quebec  Bank,  20  U.  C.  C.  P.  555  (1870); 
Bank  of  Hamilton  v.  Xoi/e  Mannfacfunnr/  Co.,  9  O.  R.  638 
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(1885).  So  also  in  the  case  of  wheat  to  be  made  into  flour ; 
Wilmot  V.  Maitland,  3  Grant,  107  (1851);  Mason  v.  G.  W. 
R.  Co.,  31  U.  C.  Q.  B.  73  (1871) ;  Bank  of  Hamilton  v.  Noye 
Manufacturing  Co.,  supra. 

In  England  warehouse  receipts  were  not  fully  recog- 
nized as  negotiable  instruments,  like  bills  of  lading  and 
other  documents  of  title,  until  the  Factors  Act,  1877. 

They  are  negotiable  only  in  the  lower  or  secondary 
sense  of  this  tenn  in  that  they  may  be  transferred  by  en- 
dorsement and  delivery,  or  by  delivery  alone,  and  may 
thereby  vest  in  the  transferee  the  rights  of  the  transfer- 
rer. The}'  are  not  negotiable  in  the  higher  sense,  like  bills 
of  exchange  and  promissory  notes,  which  by  endorsement 
or  delivery  before  maturity,  may  vest  in  the  bona  fide 
holder  for  value  not  only  the  rights  of  the  transferrer, 
but  the  right  to  claim  the  full  amount  for  which  the  instru- 
ment is  drawn.  If  the  receipt  is  in  favor  of  a  certain  per- 
son or  his  order  it  must  be  endorsed  by  him ;  if  it  is  drawn 
in  favor  of  the  bearer  or  endorsed  in  blank  it  is  transfer- 
able by  delivery  alone. 

A  warehouse  receipt  does  not  require  to  be  in  any 
particular  form,  but  the  receipt  itself  and  the  facts  and 
circumstances  attending  its  issue  should  conform  to  the 
definition  in  section  2  {p),  (i) ;  and  the  document  itself 
should  as  fully  as  possible  be  brought  within  one  or 
other  of  the  clauses  (ii)  and  (iii),  giving  the  name  of  the 
owner,  a  sufficient  description  of  the  goods,  the  place 
or  places  where  the  property  is  kept,  or  in  the  case  of 
logs  or  timber  in  transit,  the  two  extreme  places. 

See  sections  86,  87,  89  and  90,  and  the  notes  thereon, 
for  a  discussion  of  these  receipts  as  alTected  by  the  pro- 
visions of  the  Bank  Act. 

2.  Public  Notice. — Where  by  this  Act  any  public 
notice  is  required  to  be  given  the  notice  shall, 
unless  otherwise  specified,  be  given  by  adver- 
tisement— 
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(a)  in  one  or  more  newspapers  published  at  the 
place  where  the  chief  office  of  the  bank  is  situ- 
ate; and, 

(&)  in  The  Canada  Gazette. 

3.  When  by  this  Act  a  notice  is  required  to  be 

published  in  a  newspaper  for  four  weeks  or 
any  longer  period,  publication  each  week  in  a 
weekly  newspaper,  or  once  a  week  during  the 
period  in  a  newspaper  published  more  fre- 
quently, shall  be  a  sufficient  publication  for 
the  purposes  of  this  Act. 

4.  When  by  this  Act  notice  of  any  call  is  required 

to  be  given  to  the  shareholders  the  notice  shall, 
unless  otherwise  specified,  be  sufficiently  given 
by  mailing  the  notice  in  the  post  office,  regis- 
tered and  post  paid,  to  the  last  known  iDost 
office  address  of  the  respective  shareholders  as 
shown  by  the  records  of  the  bank,  at  least 
thirty  days  prior  to  the  day  on  which  the  call 
is  payable.  53  Y.,  c.  31,  ss.  2,  54  and  102 ;  63-64 
v.,  c.  26,  ss.  3  and  24;  4-5  E.  VII.,  c.  4,  s.  4. 
Am. 

APPLICATION". 

General. 

3.  The  provisions  of  this  Act  apply  to  the  several 
banks  enumerated  in  KSchedulc  A  to  this  Act, 
and  to  every  bank  incorporated  after  the  first 
day  of  January,  one  thousand  nine  hundred 
and  tAvclvc,  whether  this  Act  is  specially  men- 
tioned in  its  Act  of  incorporation  or  not,  but 
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not  to  any  other  bank,  except  as  hereinafter 
specially  provided.    53  V.,  c.  31,  s.  3.    Am. 

Schedule  A  to  the  Act  of  1890  contained  the  names  of 
thirty-six  banks ;  Schedule  A  to  the  Act  of  1900  contained 
the  names  of  thirty-four.  Of  those  in  the  former  list 
three  had  suspended  pa^^nent  and  were  being  wound  up, 
viz.,  The  Commercial  Bank  of  Manitoba,  which  suspended 
July  3rd,  1893 ;  La  Banque  du  Peuple,  July  16th,  1895 ;  and 
La  Banque  Ville  Marie,  July  25th,  1899.  The  Merchants' 
Bank  of  Prince  Edward  Island  was  added  to  the  list  on 
the  1st  of  March,  1892.  La  Banque  Jacques  Cartier,  on 
July  3rd,  1900,  became  La  Banque  Provinciale  du  Can- 
ada, and  the  Merchants'  Bank  of  Halifax,  on  January 
2nd,  1901,  became  the  Royal  Bank  of  Canada. 

Schedule  A  to  R.  S.  C.  1906,  chap.  29,  contained  the 
names  of  thirty-four  banks.  Of  those  in  the  list  of  1900, 
the  Halifax  Banking  Company,  and  the  Merchants'  Bank 
of  Prince  Edward  Island,  had  been  merged  in  the  Cana- 
dian Bank  of  Commerce;  the  Exchange  Bank  of  Yar- 
mouth, the  People's  Bank  of  Halifax  and  the  People's 
Bank  of  New  Brunswick  in  the  Bank  of  Montreal;  the 
Commercial  Bank  of  Windsor  in  the  Union  Bank  of 
Halifax;  and  the  Summerside  Bank  in  the  Bank  of  New 
Brunswick.  The  Bank  of  Yarmouth,  Nova  Scotia,  sus- 
pended payment  on  the  6th  of  March,  1905. 

The  following  new  banks  appeared  in  the  list  of  1906 
The  Sovereign  Bank  of  Canada ;  the  Metropolitan  Bank 
the  Crown  Bank  of  Canada ;  the  Home  Bank  of  Canada 
the  Northern  Bank;  the  Sterling  Bank  of  Canada;  and 
the  United  Empire  Bank  of  Canada.    It  will  thus  be  seen 
that  seven  banks  disappeared  from  the  list  of  1900,  and 
were  replaced  by  seven  new  banks  in  the  list  of  1906. 

The  assets  and  business  of  the  Ontario  Bank  were 
taken  over  by  the  Bank  of  Montreal  in  October,  1906,  and 
the  People 's  Bank  of  New  Brunswick  merged  in  the  same 
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in  April,  1907.  The  Farmers  Bank  of  Canada,  incor- 
porated in  1904,  chap.  77,  began  business  in  January, 
1907;  but  suspended  payment  in  December,  1910,  and  is 
being-  wound  up  under  the  Act. 

On  the  17th  of  January,  1908,  the  86  offices  of  the 
Sovereign  Bank  were  taken  over  by,  and  distributed 
among  twelve  of  the  leading  banks,  and  the  business  car- 
ried on  by  them  transferred,  without  even  a  rumour  of 
the  impending  change  having  appeared  in  the  public 
press.  The  capital  had  been  reduced  in  1907  from  four  to 
three  million  dollars,  and  the  directors  came  to  the  con- 
clusion that  the  bank  could  not  be  carried  on  profitably. 
The  bank,  however,  was  not  brought  under  the  Wind- 
ing-up Act.  It  still  appears  in  Schedule  A  for  winding-up 
purposes,  although  it  has  not  done  business  for  nearly 
six  years. 

In  February,  1908,  the  shareholders  of  the  Northern 
Bank  and  the  Crown  Bank  voted  in  favor  of  an  amalga- 
mation of  these  two  institutions  under  the  name  of  the 
Northern  Crown  Bank,  and  the  agreement  was  confirmed 
by  the  statute  chapter  137  of  that  year,  the  merger  tak- 
ing effect  July  2nd,  1908. 

The  Western  Bank  of  Canada  was  merged  in  the 
Standard  Bank  of  Canada  in  1908. 

The  Banque  de  St.  Jean  went  into  liquidation  April 
28th,  1908,  and  the  Banque  de  St.  Hyacinthe  on  the  25th 
of  July,  1908. 

The  Bank  of  Vancouver  was  incorporated  in  1908  by 
chapter  166,  and  began  business  in  July,  1910. 

The  Weyburn  Security  Bank  was  incorporated  in 
1910,  and  began  business  in  January,  1911. 

The  St.  Stephen's  Bank  suspended  payment  Marcli 
,8th,  1910,  and  its  assets  were  taken  over  by  the  Bank  of 
British  North  America. 
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The  United  Empire  Bank  of  Canada  was  merged  in 
the  Union  Bank  of  Canada  in  February,  1911. 

The  Eastern  Townships  Bank  was  merged  in  the 
Canadian  Bank  of  Commerce  in  March,  1912. 

The  Traders  Bank  of  Canada  was  merged  in  the  Eoyal 
Bank  of  Canada  in  September,  1912. 

The  Bank  of  New  Brunswick  was  merged  in  the  Bank 
of  Nova  Scotia  in  February,  1913. 

The  Banque  Internationale  du  Canada  was  incorpor- 
ated in  1911,  by  chapter  37.  It  was  merged  in  the  Home 
Bank  of  Canada  in  April,  1913. 

As  above  stated,  the  number  of  banks  in  Canada 
remained  practically  the  same  from  1890  to  1906,  the 
figures  being  thirty-six  and  thirty-four  respectively.  It 
is  remarkable  that  since  1906  the  number  has  rapidly 
diminished,  so  that  although  four  new  banks  were  started, 
of  which  two  are  still  carrying  on  business,  there  are  now 
only  twenty-three,  the  others  having  either  failed  or  hav- 
ing been  merged  in  other  banks. 

While  the  number  of  banks  has  decreased,  the  volume 
of  banking  business  has  increased  enormously.  On 
December  31st,  1890,  the  paid-up  capital  of  the  banks  was 
$60,057,235 ;  on  December  31st,  1900,  $67,087,111 ;  and  on 
August  31st,  1913,  $116,818,251;  their  combined  rest  or 
reserve  funds  on  these  dates  respectively,  $21,940,369, 
$34,501,349,  and  $109,194,211 ;  and  their  deposits  respect- 
ively, $139,593,525,  $464,383,538,  and  $1,074,358,377. 

The  Act  does  not  apply  to  the  Post  Office  Savings 
Banks,  nor  to  the  Government  Savings  Bank,  which  are 
governed  by  R.  S.  C.  chap.  30;  nor  to  Penny  Banks  estab- 
lished under  R.  S.  C.  chap.  31 ;  nor  to  the  Quebec  Savings 
Banks  regulated  by  3-4  Geo.  V.  chap.  42.  These  statutes 
will  be  found  in  the  Appendix. 

The  provisions  of  the  Bank  Act  do  not  apply  to  a  for- 
eign bank:  National  Bank  of  Chicago  v.  Corcoran,  6  0.  R. 
531  (1884). 
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4.  Charters  Continued. — The  charters  or  Acts  of 
iucorporatiou,  and  any  Acts  in  amendment 
thereof,  of  the  several  banks  enumerated  in 
Schedule  A  to  this  Act  are  continued  in  force 
until  the  first  day  of  July,  one  thousand  nine 
hundred  and  twenty-three,  so  far  as  regards, 
as  to  each  of  such  banks, — 

(a)  the  incorporation  and  corporate  name; 

(?>)  the  amount  of  the  authorized  capital  stock, 
if  the  same  has  not  been  increased  or  decreased, 
but  if  increased  or  decreased  then  as  increased 
or  decreased  before  the  passing  of  this  Act ; 

(c)  the  amount  of  each  share  of  such  stock ;  and 

(d)  the  chief  office; 

subject  to  the  right  of  each  of  such  banks  to 
increase  or  to  reduce  its  authorized  capital 
stock  in  the  manner  hereinafter  provided. 

2.  As  to  all  other  particulars  this  Act  shall  form 

and  be  the  charter  of  each  of  the  said  banks 
until  the  first  day  of  July,  one  thousand  nine 
hiuidred  and  twenty-three. 

3.  Nothing  in  this  section  shall  be  deemed  to  con- 

tinue in  force  any  charter  or  Act  of  incorpora- 
tion, if,  or  in  so  far  as  it  is,  under  the  terms 
thereof,  or  under  the  terms  of  this  Act  or  of 
any  other  Act  passed  or  to  be  passed,  for- 
feited or  rendered  void  by  reason  of  the  non- 
performance of  the  conditions  of  such  charter 
or  Act  of  incorporation  or  by  reason  of  insol- 
vency, or  for  any  other  reason.  63-64  V.,  c.  26, 
s.  6.    Am. 
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The  question  whether  the  charter  of  a  bank  might  be 
annulled  by  a  writ  of  scire  facias  in  the  Exchequer  Court 
at  the  instance  of  the  Minister  of  Justice  was  considered 
by  the  latter  in  a  matter  of  Sarazin  v.  Bank  of  St.  Eya- 
cinthe,  28  L.  C.  J.  270  (1881).  The  application  was  re- 
fused on  the  merits,  and  doubts  expressed  as  to  the 
regularity  of  such  a  proceeding. 

In  Lapierre  v.  Banque  cle  St.  Jean,  17  R.  L.  N.  S.  428 
(1910),  it  was  held  that  the  Minister  of  Justice  alone  could 
demand  the  nullity  of  a  bank  charter  on  the  ground  of  its 
having  been  obtained  by  fraud,  and  this  judgment  was 
affirmed  in  appeal.  Leave  to  appeal  to  the  Privy  Coun- 
cil was  refused  on  the  ground  that  the  amount  in  dispute 
was  below  the  statutory  requirement,  and  that  there 
was  no  appeal  to  the  Privy  Council  in  winding-up  mat- 
ters; 12  Que.  Pr.  R.  152  (1910). 

By  the  Act  of  1900  the  charters  of  all  the  banks  were 
extended  to  the  first  of  July,  1911,  and  those  granted 
since  were  to  expire  at  the  same  time.  By  chapter  4  of 
1911  they  were  continued  to  the  first  of  July,  1912 ;  and 
by  chapter  5  of  1912  to  the  first  of  July,  1913. 

Banks  in  course  of  u'inding-up. 

5.  The  pro^dsions  of  this  Act  shall  continue  to 
apply  to  the  banks  named  in  the  Schedule  to 
chapter  5  of  the  statutes  of  1912,  intituled  The 
Bank  Charters  Continuation  Act,  1912,  and 
not  named  in  Schedule  A  to  this  Act,  but  only 
in  so  far  as  may  be  necessary  to  wind  up  the 
business  of  the  said  banks  respectively;  and 
the  charters  or  Acts  of  incorporation  of  the 
said  banks,  and  any  Acts  in  amendment 
thereof,  or  any  Acts  in  relation  to  the  said 
banks  now  in  force,  shall  respectively  continue 
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in  force  for  the  purposes  of  winding-up,  and 
for  such  purposes  only.  63-64  V.,  c.  26,  s.  5. 
Am. 

A  comparison  of  the  two  schedules  shows  that  the 
following  are  the  banks  named  in  the  schedule  of  1912, 
and  not  named  in  Schedule  A  to  the  present  Act:  The 
Bank  of  New  Brunswick,  the  St.  Stephen's  Bank,  the 
Eastern  Townships  Bank,  the  Union  Bank  of  Halifax, 
the  Ontario  Bank,  the  People's  Bank  of  New  Brunswick, 
La  Banque  de  St.  Jean,  La  Banque  de  St.  Hyacinthe,  the 
Western  Bank  of  Canada,  the  Traders  Bank  of  Canada, 
the  United  Empire  Bank  of  Canada,  the  Farmers  Bank  of 
Canada,  and  Banque  Internationale  du  Canada. 

The  Bank  of  British  North  America. 

6.  The  sections  of  this  Act  which  apply  to  the 
Bank  of  British  North  America  are  sections — 
1 ;  2 ;  6 ;  7 ;  39 ;  45 ;  54  to  61,  both  inclusive,  63  to 
124,  both  inclusive ;  130  to  160,  both  inclusive. 

2.  The  other  sections  of  this  Act  do  not  apply  to 
the  Bank  of  British  North  America.  53  Y., 
c.  31,  s.  6;  63-64  V.,  c.  26,  s.  7.    Am. 

A  reference  to  the  sections  above  mentioned  will  show 
that  the  provisions  of  the  Bank  Act  which  are  applicable 
to  the  Bank  of  British  North  America  are  those  relating 
to  that  portion  of  its  business  transacted  in  Canada,  and 
which  are  specially  intended  for  the  protection  of  the 
public.  The  sections  which  do  not  apply  to  it  are  chiefly 
those  relating  to  the  operations  at  the  liead  office,  such 
as  the  incorporation,  organization,  shares,  calls,  double 
liability  and  insolvency.  As  to  such  matters  it  is  regu- 
lated by  the  terms  of  its  Imperial  Charter. 

The  bank  began  business  on  the  28th  of  May,  1836, 
as  a  bankino^  partnership.  It  was  granted  a  Royal  Char- 
ter on  the  2.jrd  of  April,  1840.     Supplemental  charters 
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were  granted  October  5tli,  1852,  and  May  27tli,  1884. 
Royal  Warrants  have  been  granted  from  time  to  time 
extending  its  right  to  do  business,  corresponding  to  the 
extensions  granted  to  the  Canadian  banks  by  the  Cana- 
dian Bank  Acts. 

7.  For  the  purposes  of  the  several  sections  of  this 
Act  made  applicable  to  the  Bank  of  British 
North  America  the  chief  office  of  the  Bank  of 
British  North  Ajnerica  shall  be  the  office  of 
the  bank  at  Montreal  in  the  province  of  Que- 
bec.   53  v.,  c.  31,  s.  7. 

INCOKPORATION  AND  ORGANIZATION   OF  BANKS. 

8.  The  capital  stock  of  every  bank  hereafter  in- 

corporated, the  name  of  the  bank,  the  place 
where  its  chief  office  is  to  be  situated,  and  the 
names  of  the  provisional  directors,  shall  be  de- 
clared in  the  Act  of  incorporation  of  every 
such  bank  respectively.    53  V.,  c.  31,  s.  9. 

9.  An  Act  of  incorporation  of  a  bank  in  the  form 

set  forth  in  Schedule  B  to  this  Act  shall  be 
construed  to  confer  upon  the  bank  thereby  in- 
corporated all  the  pov^ers,  privileges  and  im- 
munities, and  to  subject  it  to  all  the  liabilities 
and  provisions  set  forth  in  this  Act.  53  V., 
c.  31,  s.  9. 

The  skeleton  form  in  schedule  B  contains  blanks  for 
the  four  items  named  in  section  8,  and  also  states  that  the 
Act  of  incorporation  shall  remain  in  force  until  July 
1st,  1923,  subject  to  the  provisions  of  section  16,  which 
provides  that  within  a  year  a  bank  must  obtain  a  certifi- 
cate to  do  business. 


24  THE  BANK  ACT.  [S.  10 

10.  Tlie  capital  stock  of  any  bank  hereafter  incor- 
porated shall  be  not  less  than  five  hundred 
thousand  dollars,  and  shall  be  divided  into 
shares  of  one  hundred  dollars  each.  53  V., 
c.  31,  s.  10. 

These  provisions  as  to  minimum  capital  stock  and  the 
amount  of  shares  of  new  banks  were  first  enacted  in 
1890.  In  1900  there  were  six  banks  doing  business  with  a 
subscribed  capital  of  less  than  $500,000  each.  They  have 
all  ceased  to  exist.  The  Exchange  Bank  of  Yarmouth 
and  the  People's  Bank  of  New  Brunswick  were  merged 
in  the  Bank  of  Montreal ;  Summerside  Bank  in  the  Bank 
of  New  Brunswick;  St.  Stephen's  Bank  in  the  Bank  of 
British  North  America;  and  the  Merchants'  Bank  of 
Prince  Edward  Island  in  the  Canadian  Bank  of  Com- 
merce ;  while  the  Bank  of  Yarmouth  suspended  payment, 
and  was  wound  up  under  the  Act. 

11.  The  number  of  provisional  directors  shall  be 
not  less  than  five. 

2.  The  provisional  directors  shall  hold  office  until 
directors  are  elected  by  the  subscribers  to  the 
stock,  as  hereinafter  provided.  53  V.,  c.  31, 
s.  11 ;  4-5  E.  VIL,  c.  4,  s.  1. 

Tlie  Act  of  1890  provided  that  the  number  of  provi- 
sional directors  should  be  not  less  tlian  five  nor  more 
tlian  ten.    Tlie  last  four  words  were  struck  out  in  1905. 

The  election  of  directors  by  the  subscribers  is  provided 
for  in  section  13. 

12.  Stock  Books  and  Subscriptions. — For  the  pur- 
jjose  of  or'-anizini^-  the  bank,  the  provisional 
directors  may,  after  giving  ten  days  public 
notice  thereof,  cause  stock  books  to  be  opened, 
ill  which  shall  be  recorded  the  subscriptions  of 
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such  persons  as  desire  to  become  shareholders 
in  the  bank. 

2.  The  stock  books  shall  be  opened  at  the  place 
where  the  chief  office  of  the  bank  is  to  be  situ- 
ate, and  elsewhere  in  the  discretion  of  the 
provisional  directors. 

3.  Each  subscriber  shall,  at  the  time  of  subscrip- 

tion, give  his  post  office  address,  and  descrip- 
tion, and  these  particulars  shall  appear  in  the 
stock  books  in  connection  with  the  name  of  the 
subscriber  and  the  number  of  shares  sub- 
scribed  for. 

4.  There  shall  be  printed  in  small  pica  type,  or 
type  of  larger  size,  on  each  page  in  the  stock 
books  upon  which  subscriptions  are  recorded, 
and  on  every  document  constituting  or  author- 
izing a  subscription,  on  a  part  of  the  page  and 
document,  respectively,  which  may  be  readily 
seen  by  the  person  recording  the  subscription, 
or  by  the  person  signing  the  document,  a  copy 
of  section  125  of  this  Act. 

5.  The  stock  books  may  be  kept  open  for  such  time 
as  the  provisional  directors  deem  necessary. 

6.  In  case  of  the  non-pa}Tnent  of  any  instalment 

or  other  sum  payable  by  a  subscriber  on  ac- 
count of  his  subscription,  the  provisional  di- 
rectors may,  in  the  corporate  name  of  the 
bank,  sue  for,  recover,  collect  and  get  in  any 
such  instalment  or  sum.  53  V.,  c.  31,  s.  12. 
Am. 
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The  first  sub-section  of  this  section  has  been  amended 
by  prescribing  ten  days  as  the  minimum  length  of  the 
public  notice  to  be  given.  This  would  require  nine  inser- 
tions in  a  daily  newspaper  or  two  insertions  in  a  weekly 
paper,  published  at  the  place  where  the  chief  office  of 
the  bank  is  situate,  and  two  insertions  in  the  Canada 
Gazette:  sec.  2,  sub-sec.  2. 

Sub-sections  3,  4  and  6  are  also  new.  The  first  of  these 
is  to  secure  precise  information  as  to  the  address 
of  the  subscriber  and  the  number  of  his  shares. 
The  second  is  to  bring  before  him  notice  of  the  double 
liability,  while  the  last  remedies  a  defect  pointed  out  in 
the  previous  edition  of  this  work. 

This  and  the  succeeding  section  contain  all  the  provi- 
sions in  the  Act  as  to  the  powers  and  duties  of  provisional 
directors.  While  no  special  rules  are  laid  down  for  their 
guidance,  they  should  follow  the  approved  and  well  recog- 
nized methods  adapted  to  such  bodies.  All  such  steps 
as  are  reasonably  taken  by  them  in  good  faith  for  accom- 
plishing the  duty  entrusted  to  them,  viz.,  organizing  the 
bank,  would  no  doubt  be  upheld. 

One  of  the  first  steps  would  naturally  be  to  meet  and 
organize  by  the  election  of  a  provisional  president  or 
chairman,  and  the  appointment  of  such  other  officers  as 
are  necessary  for  carrying  out  the  work  indicated  in  this 
section. 

Although  the  Act  does  not  require  that  the  business  of 
the  provisional  directors  should  be  done  at  meetings, 
and  does  not  even  speak  of  such  meetings,  the  business 
specified  should,  as  a  rule,  be  done  at  regularly  called  and 
organized  meetings:  D'Arcy  v.  Tamar,  etc.,  Ry.  Co.,  L.  R. 
2  Ex.  158  (1867) ;  Re  Haycraft  Gold  R.  and  M.  Co.,  [1900] 
2  Ch.  230.  Where  the  subscribers  who  were  tlie  provisional 
directors,  and  wlio  had  the  right  to  determine  the  number 
of  directors,  and  the  names  of  the  first  directors,  did  so 
by  a  writing  signed  by  all  of  them,  witliout  holding  a 
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meeting,  their  action  was  upheld  on  the  ground  that  the 
Act  did  not  require  them  to  act  jointly  or  as  a  board: 
In  re  Great  Northern  S.  and  C.  Works,  Ex  parte  Kennedy, 
44  Ch.  D.  472  (1890). 

A  majority  of  the  provisional  directors  would  form 
a  quorum.  Hoivbeach  Coal  Co.  v.  league,  5  H.  &  N.  151 
(1860) ;  Re  London  and  Southern  Cos.  F.  L.  Co.,  31  Ch.  D. 
223  (1885) ;  R.  S.  C.  chap.  1,  sec.  31  (c). 

The  ordinary  form  of  the  heading  of  these  stock  books 
is  in  the  nature  of  an  application  for  shares.  Like  any 
other  offer  it  requires  an  acceptance  to  make  a  binding 
contract.  It  may  be  withdrawn  before  it  is  accepted: 
Wallace's  Case,  [1900]  2  Ch.  271.  It  has  been  held  that 
a  verbal  revocation  is  sufficient  if  made  to  a  person  who 
has  authority  to  receive  it:  Truman's  Case,  [1894]  3  Ch. 
272;  Mallory's  Case,  3  0.  L.  E.  552  (1902> 

On  account  of  the  Act  containing  so  little  upon  the 
subject  of  such  applications  or  subscriptions  for  stock, 
and  nothing  upon  the  allotment  by  the  provisional  dir- 
ectors, or  the  collection  of  the  $250,000  mentioned  in  the 
next  section,  it  is  desirable  to  embody  fully  in  the  heading 
of  the  subscription  books  the  terms  of  payment,  etc.,  to 
which  the  subscriber  agrees ;  also  that  the  applicant  will 
take  a  specified  number  of  shares  or  such  smaller  number 
as  may  be  allotted  to  him  by  the  provisional  directors  on 
the  terms  mentioned  in  the  stock  books  or  prospectus. 

Sub-section  8  by  implication  gives  the  provisional  di- 
rectors the  right  to  embody  in  the  subscription  books 
provisions  that  the  subscriptions  shall  be  payable  in  such 
instalments  as  may  be  declared  in  these  books  and  in 
the  prospectus.  They  might  also  make  an  agreement 
with  any  subscriber  that  he  should  pay  certain  amounts 
at  stated  times,  and  under  the  Act  of  incorporation,  and 
this  sub-section,  they  could  legally  collect  such  sums: 
R.  S.  C,  c.  1,  s.  30.  They  are  not  authorized  to  make 
calls,  so  that  it  must  be  a  matter  of  contract. 
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As  i^ointed  out  in  Re  Monarch  Bank,  22  0.  L.  R.  516 
(1910),  provisional  directors  of  a  bank  are  given  even 
less  power  than  is  given  in  the  case  of  companies,  and 
the  scheme  of  the  Act  is  that  their  powers  "  are  to  be 
strictly  limited  to  those  specifically  granted  for  the  pur- 
pose of  getting  the  bank  started  as  a  business  concern." 

In  Galloivay's  Case,  12  0.  L.  R.  107  (1906),  it  was  held 
that  under  the  Ontario  Companies  Act,  the  directors  had 
no  authority  to  delegate  to  a  subordinate  officer  authority 
to  allot  stock  on  such  applications  as  might  be  made. 
See  to  same  effect  Re  Leeds  Banking  Co.,  L.  R.  1  Ch. 
561  (1866). 

To  make  a  binding  contract  there  must  be  not  only  an 
allotment,  but  a  communication  of  it  to  the  subscriber: 
PellaWs  Case,  L.  R.  2  Ch.  527  (1867) ;  Gunn's  Case,  L.  R. 
3  Ch.  40  (1867). 

Unless  there  is  something  pointing  to  the  contrary  a 
notice  sent  by  post  is  sufficient  even  though  it  does  not 
reach  the  subscriber,  provided  the  bank  be  not  in  fault: 
Household  Fire  Ins.  Co.  v.  Grant,  4  Ex.  D.  216  (1879). 

The  contract  for  shares  is  complete  if  it  be  an  offer  on 
the  part  of  the  bank  and  an  acceptance  by  the  subscriber ; 
or  if  it  be  an  undertaking  to  take  shares  made  under 
seal  or  for  valuable  consideration,  it  cannot  be  revoked. 
Nelson  Coke  Co.  v.  Pellatt,  4  O.  L.  R.  481  (1902) ;  Calder- 
ivood's  Case,  10  0.  L.  R.  705  (1905). 

Subscriptions  for  stock  may  be  invalid  and  set  aside 
for  the  same  reasons  as  other  contracts.  Where  a  father 
subscribed  for  stock  in  the  name  of  his  infant  daughter, 
and  nine  months  after  coming  of  age  she  took  steps  to 
have  her  name  removed  from  the  list  of  contributories, 
it  was  held  that  she  was  entitled  to  this  relief.  Re 
Central  Bank  &  Hogg,  19  ().  R.  7  (1890). 

Notice  of  allotment  may  be  waived  by  tlio  subscriber 
acting  as   a   sliareholder   or  director,   or   in   a  manner 
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consistent  only  with  an  acknowledgment  of  an  acceptance 
of  his  application:  Levita's  Case,  L.  R.  3  Ch.  36  (1867). 

No  jDower  is  given  to  fill  any  vacancies.  So  long  as 
the  number  is  not  reduced  below  the  minimum  of  five  the 
remaining  members  may  act.  As  the  bank  by  section  16 
must  be  organized  within  a  year  or  its  charter  lapses, 
vacancies  may  not  occur.  In  some  cases  where  the  char- 
ters have  been  extended,  power  has  been  expressly  given 
to  fill  vacancies:  see  6  Edw.  VII.,  chap.  127,  sec.  3.  In 
any  event  it  is  prudent  to  have  more  than  five  so  as  to 
provide  for  possible  vacancies  through  death  or  resigna- 
tion. 

The  provisional  directors  should  make  an  allotment  of 
stock  to  the  subscribers  and  give  them  notice  of  it :  Nas- 
mith  V.  Manning,  5  S.  C.  Can.  417  (1881) ;  In  re  Scottish 
Petrolemn  Co.,  23  Ch.  D.  413  (1883).  This  would  be  indis- 
pensable in  case  the  subscription  was  in  the  form  of  an 
application,  or  the  stock  was  over-subscribed ;  but  should 
be  done  in  any  case  in  order  to  bind  the  subscribers : 
LaJ(e  Superior  Nav.  Co.  v.  Morrison,  22  U.  C.  C.  P.  at  p. 
220  (1872) ;  European  and  N.  A.  Rij.  Co.  v.  McLeod,  16  N. 
B.  3  (1875) ;  Common  v.  Matthews,  Q.  R.  8  Q.  B.  138  (1898). 

Parol  evidence  is  inadmissible  to  contradict  the  un- 
conditional terms  of  the  subscription:  Hamilton  v. 
Holmes,  33  N.  S.  102  (1900). 

The  provisional  directors  are  not  authorised  to  pay  a 
commission  to  agents  for  obtaining  subscriptions  to  the 
stock  of  the  bank,  and  are  personally  liable  for  such  pay- 
ments on  the  winding  up  of  a  bank  that  did  not  organize : 
Be  Monarch  Bank,  22  0.  L.  R.  576  (1910). 

13.  First  meeting  of  subscribers.^Whenever  a 
sum  not  less  than  five  hundred  thousand  dol- 
lars of  the  capital  stock  of  the  bank  has  been 
hona  fide  subscribed,  and  payments  in  money 
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on  accoimt  thereof  have  been  made  by  the  sub- 
scribers, the  total  of  such  payments  making  a 
sum  not  less  than  two  hundred  and  fifty  thou- 
sand dollars,  and  as  soon  thereafter  as  the  pro- 
visional directors  have  paid  thereout  to  the 
Minister  the  sum  of  two  hundred  and  fifty 
thousand  dollars,  the  provisional  directors 
may,  by  public  notice  published  for  at  least 
four  weeks,  call  a  meeting  of  the  subscribers  in 
the  said  stock,  to  be  held  in  the  place  named  in 
the  Act  of  incorporation  as  the  chief  office  of 
the  bank,  at  such  time  and  at  such  place  as  is 
set  forth  in  the  said  notice. 

2.  For  the  purposes  of  the  foregoing  sub-section 
no  subscription  shall  be  deemed  to  have  been 
made  bona  fide  or  be  complete  unless  and  until 
payment  in  money  equal  to  at  least  ten  per 
cent  of  the  amount  subscribed  has  been  made 
on  account  of  such  subscription  by  the  sub- 
scriber, and  such  payment,  with  the  date 
thereof,  shall  be  entered  on  the  stock  books 
opposite  to  such  subscription.    New. 

3.  The  subscribers  shall,  at  such  meeting, — 

(a)  determine  the  day  upon  which  the  annual 
general  meeting  of  the  bank  is  to  be  held; 

(b)  elect  such  number  of  directors,  duly  quali- 
fied under  this  Act,  not  less  than  five,  as  they 
think  necessary;  and, 

(c)  provide  for  the  method  of  filling  vacancies  in 
the  ])oard  of  directors  until  the  annual  general 
meeting. 
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4.  Such  directors  shall  hold  office  until  the  annual 
general  meeting  next  succeeding  their  election. 

5.  Upon  the  election  of  directors  as  aforesaid  the 

functions  of  the  provisional  directors  shall 
cease.  53  V.,  c.  31,  s.  13;  4-5  Edw.  VII.,  c.  4, 
s.  2.    Am. 

The  second  sub-section  is  ne^Y,  and  the  first  sub-sec- 
tion was  made  more  stringent  at  the  last  session  by  re- 
quiring pa^Tuents  to  be  made  in  money  and  not  in  promis- 
sory notes,  as  had  been  done  in  some  instances.  Formerly 
subscriptions  might  be  counted  on  which  nothing  had  been 
paid;  now  they  cannot  be  counted  at  all,  unless  at  least 
ten  per  cent   has  been  paid. 

There  are  still  in  this  section  some  anomaUes  and 
defects  that  were  pointed  out  in  the  previous  edition  of 
this  work.  Only  a  public  notice  of  the  meeting  is  re- 
quired, that  is,  a  notice  in  a  local  newspaper,  and  in  the 
Canada  Gazette.  No  notice  need  be  sent  by  mail,  as  is 
required  for  the  annual  meeting  by  section  21,  or  for  a 
special  meeting  by  section  31.  The  Act  is  silent  as  to 
whether  in  the  voting  it  is  subscribers  or  shares  or  money 
payments  that  are  to  be  counted ;  also  as  to  whether  sub- 
scribers may  vote  by  proxy,  as  in  the  case  of  shareholders 
at  meetings  subsequent  to  the  certificate  to  commence 
business,  and  of  subscribers  where  a  certificate  has  not 
been  issued.  See  sections  32  and  16.  Is  the  voting  at 
this  first  meeting  to  be  open,  or  by  ballot  as  at  the  an- 
nual and  special  meetings  of  shareholders!  It  would 
have  been  better  if  these  and  some  other  matters  had 
been  settled. 

There  is  no  common  law  right  to  vote  by  proxy:  Har- 
hen  V.  Phillips,  23  Ch.  D.  at  pp.  22  and  35  (1883).  At  com- 
mon law,  votes  at  all  meetings  are  taken  by  show  of 
hands:  Re  Horhury  Bridge,  etc.,  Co.,  11  Ch.  D.  at  p.  115 
(1879).    If  this  last  rule  is  to  prevail  a  subscriber  who  has 
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taken  a  single  share  and  has  paid  ten  dollars  thereon, 
counts  for  as  much  as  the  largest  subscriber  who  may 
have  paid  up  in  full. 

There  being  no  provision  in  this  Act  or  in  the  Act 
incorporating  a  bank  (Schedule  A),  as  to  how  votes  are 
to  be  taken  at  this  meeting,  the  result  is  to  "  vest  in  a 
majority  of  the  members  of  the  corporation  the  power  to 
bind  the  others  by  their  acts":  Interpretation  Act, 
R.  S.  C,  c.  1,  s.  30  (6). 

It  would  appear  as  if  it  was  intended  that  the  sub- 
scribers should  be  at  liberty  to  conduct  the  meeting,  and 
transact  the  business  mentioned  in  the  section  in  such 
manner  as  they  see  fit,  so  long  as  they  act  reasonably. 
Nothing  is  said  about  scrutineers,  but  it  has  been  held 
that  a  meeting  may  appoint  scrutineers  to  take  the 
vote  and  report  to  the  chairman  if  it  sees  fit :  Wandsicorth 
Co.  V.  Wright,  22  L.  T.  N.  S.  404  (1870). 

There  is  no  suggestion  in  the  Act  that  any  particular 
quorum  of  subscribers  or  shareholders  either  as  to  indivi- 
duals or  as  to  the  number  of  shares  held  by  them,  is 
required  for  this  first  meeting  or  any  subsequent  general 
meeting. 

The  common  law  rule  that  in  the  absence  of  any  other 
provision  as  to  a  quorum  a  majority  of  the  whole  num- 
ber is  necessary  to  fomi  a  quorum  applies  only  to  those 
bodies  where  the  number  is  fixed  and  definite.  Where 
the  body,  as  here,  consists  of  an  indefinite  number,  the 
rule  is  that  where  the  proper  notice  is  given  and  the  meet- 
ing is  regularly  assembled,  a  majority  of  those  who 
assemble  may  transact  the  business,  unless  the  number 
can  be  said  to  be  unreasonably  small  for  the  business  to 
be  done:  1  L'lndley  on  Cowpauies  (fith  ed.),  p.  208;  1 
Thompson  on  Corporations,  sec.  725;  Craig  v.  First  Pres- 
byterian Church,  88  Pa.  State  42  (1878). 

Ill  the  case  of  banks  the  subscribers  and  shareholders 
are  usually  so  iiinnorous  and  widespread  ilial  it  would  be 
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practically  impossible  to  obtain  the  presence  of  a  major- 
ity at  a  meeting. 

It  takes  at  least  two  persons  to  constitute  a  meeting : 
Sharp  V.  Dawes,  2  Q.  B.  D.  26  (1876) ;  In  re  Sanitary  Car- 
bon Co.,  W.  N.  1877,  p.  223. 

This  meeting  might  before  electing  directors  adjourn 
to  a  subsequent  day,  as  the  adjourned  meeting  would  be 
considered  a  continuation  of  the  original  meeting. 

It  is  only  the  date  of  the  first  annual  general  meeting 
that  is  fixed  at  this  meeting.  The  date  of  subsequent 
annual  meetings  is  fixed  by  by-laws  passed  by  the  share- 
holders :  sec.  18.  The  directors  elected  at  this  first  meet- 
ing must  have  the  qualification  prescribed  by  section  20. 

14.  Bank  commencing  business. — The  bank  shall 
not  issue  notes  or  commence  the  business  of 
banking  until  it  has  obtained  from  the  Trea- 
sury Board  a  certificate  permitting  it  to  do  so. 

2.  No  application  for  such  certificate  shall  be 
made  until  directors  have  been  elected  by  the 
subscribers  to  the  stock  in  the  manner  herein- 
before required.    53  V.,  c.  31,  s.  14. 

The  preliminary  statutory  requirements  for  the  organ- 
ization of  a  bank  and  commencing  business  are  the  fol- 
lowing, and  are  to  be  taken  in  the  following  order:  (1) 
obtaining  Act  of  incorporation;  (2)  subscription  of  at 
least  $500,000  of  stock;  (3)  payment  in  on  account  of  stock 
of  $250,000 ;  (4)  pajTuent  over  to  the  Minister  of  Finance 
of  $250,000 ;  (5)  holding  meeting  of  subscribers  and  elect- 
ing directors,  etc.;  (6)  application  for  certificate  to  do 
business;  (7)  issue  of  such  certificate  by  Treasury  Board 
within  a  year  from  the  passing  of  the  Act  of  incorporation 
or  within  the  time  fixed  by  a  subsequent  Act. 

m'l.b.a. — 3 
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Any  person  offending  against  sub-section  1  of  this  sec- 
tion is  by  section  132,  guilty  of  an  offence  against  the 
Act,  and  by  section  157  liable  to  a  fine  not  exceeding 
$1,000,  or  to  imprisonment  for  five  years  or  to  both. 

15.  Conditions  of  obtaining  certificate. — At  the 

time  of  the  application  for  the  certificate,  there 
shall  be  submitted  to  the  Treasury  Board  a. 
sworn  statement  setting  forth  the  several  sums 
of  money  paid  in  connection  with  the  incorpor- 
ation and  organization  of  the  bank,  and  such 
statement  shall,  in  addition,  include  a  list  of 
all  the  unpaid  liabilities,  if  any,  in  connection 
with  or  arising  out  of  such  incorporation  and 
organization.     New. 

2.  Prior  to  the  time  at  which  the  certificate  is 
given  no  payments  on  account  of  incorporation 
and  organization  expenses  shall  be  made  out 
of  moneys  paid  in  by  subscribers  except  rea- 
sonable sums  for  the  payment  of  clerical  assist- 
ance, legal  services,  office  rental,  advertising, 
stationery,  postage  and  expenses  of  travel,  if 
any.    New. 

3.  No  certificate  shall  be  given  by  the  Treasury 

Board  until  it  has  been  shown  to  the  satisfac- 
tion of  the  Board,  by  affidavit  or  otherwise, 
that  all  the  requirements  of  this  Act  and  of 
the  special  Act  of  incorporation  of  the  bank, 
as  to  the  subscriptions  to  the  capital  stock,  the 
payment  of  money  by  subscribers  on  account 
of  their  subscriptions,  the  payment  required 
to  be  made  to  the  ^linister,  the  election  of 
directors,  deposit  for  security  of  note  issue,  or 
other  preliminaries,  have  been  complied  with, 
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and  that  the  sum  so  paid  is  then  held  by  the 
Minister,  and  unless  it  appears  to  the  Board 
that  the  expenses  of  incorporation  and  organ- 
ization are  reasonable.  53  V.,  c.  31,  s.  15,  s.-s. 
1.    Am. 

4.  No  such  certificate  shall  be  given  except  within 
one  year  from  the  passing  of  the  Act  of  incor- 
poration of  the  bank  applying  for  the  said 
certificate.    53  V.,  c.  31,  s.  15,  s.-s.  2.    Am. 

This  section  was  put  into  its  present  shape  at  the  re- 
cent revision  largely  on  account  of  the  irregularities  that 
occurred  in  connection  with  the  organization  of  the  Farm- 
ers Bank  and  the  attempted  organization  of  the  Monarch 
Bank.  Sub-sections  1  and  2  are  entirely  new ;  the  require- 
ments of  evidence  as  to  the  subscriptions  and  payments 
of  subscribers  in  sub-section  3  are  also  new,  as  well  as 
the  provision  that  the  Treasury  Board  should  find  the 
preliminary  expenses  to  be  reasonable. 

Since  sub-section  4  was  first  enacted  in  1890,  Parlia- 
ment has  in  a  number  of  cases  extended  the  period  for 
organization  for  another  year,  and  even  granted  a  second 
extension. 

The  subject  of  the  expenses  of  incorporation  and 
organization  has  been  further  dealt  with  in  sections  16 
and  131A. 

16.  When  certificate  does  not  issue. — If  the  bank 
does  not  obtain  a  certificate  from  the  Treasury 
Board  within  one  year  from  the  time  of  the 
passing  of  its  Act  of  incorporation,  all  the 
rights,  powers  and  privileges  conferred  on  the 
bank  by  its  Act  of  incorporation  shall  there- 
upon cease  and  determine,  and  be  of  no  force 
or  effect  whatever.    53  V.,  c.  31,  s.  16. 
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2.  If  stock  books  have  been  o;)ened  and  subscrip- 
tions in  whole  or  in  part  paid,  but  no  certificate 
from  the  Treasury  Board  obtained  within  the 
time  limited  by  the  preceding  subsection,  no 
part  of  the  money  so  paid,  or  accrued  interest 
thereon,  shall  be  disbursed  for  commissions, 
salaries,  charges  for  services  or  for  other  pur- 
poses, except  a  reasonable  amount  for  payment 
of  clerical  assistance,  legal  services,  office  ren- 
tal, advertising,  stationery,  postage  and  ex- 
penses of  travel,  if  any,  unless  it  is  so  pro- 
vided by  resolution  of  the  subscribers  at  a 
meeting  com'eucd  after  notice,  at  VN^iich  the 
greater  part  of  the  money  so  paid  is  repre- 
sented by  subscribers  or  by  proxies  of  sub- 
scribers ;  and  each  subscriber  shall  be  entitled 
at  such  a  meeting  to  one  vote  for  each  ten  dol- 
lars paid  on  account  of  his  subscription.  New. 

3.  If  the  amount  allowed  by  such  resolution  for 

commissions,  salaries  or  charges  for  services 
be  deemed  insufficient  by  the  provisional  dir- 
ectors, or  directors  elected  under  section  13 
of  this  Act,  as  the  case  may  be,  or  if  no  reso- 
lution for  such  purpose  be  passed  after  a  meet- 
ing has  been  duly  called,  then  the  provisional 
directors,  or  directors  elected  as  aforesaid, 
may  apply  to  a  judge  of  any  superior  or  county 
court  having  jurisdiction  where  the  chief  office 
of  the  Ijank  is  fixed  by  its  Act  of  incorporation, 
to  settle  and  determine  all  charges  and  the  rea- 
sonableness of  the  amount  of  the  disburse- 
ments already  made  to  which  such  money 
;nid  intoi'cst,  if  auy,  sliall  be  subject,  before 
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distribution  of  the  balance  to  the  subscribers. 

New. 

4.  Notice  of  the  meeting  and  notice  of  the  appli- 

cation respectively  referred  to  in  the  next  pre- 
ceding subsections  shall  be  given  by  mailing 
the  notice  in  the  post  office,  registered  and  post 
paid,  at  least  twenty-one  days  prior  to  the  date 
fixed  for  such  meeting  or  the  hearing  of  such 
application,  to  the  several  subscribers  to  their 
respective  post  office  addresses  as  contained  in 
the  stock  books ;  and  each  of  such  notices  shall 
contain  a  statement,  in  summary  form,  of  the 
several  amounts  for  commissions,  salaries, 
charges  for  services  and  disbursements  which 
it  is  proposed  shall  be  provided  by  resolution 
for  payment,  or  settled  and  determined  by  a 
judge,  as  the  case  may  be.    New. 

5.  Votes  of  subscribers  may  be  given  at  such  meet- 

ing by  proxy,  the  holder  of  such  proxy  to  be 
a  subscriber,  and  subscribers  may  be  heard 
either  in  person  or  by  counsel  on  such  appli- 
cation.   New. 

6.  In  order  that  the  sums  paid  and  payable  under 

the  provisions  of  this  section  may  be  equitably 
borne  by  the  subscribers,  the  provisional  dir- 
ectors or  the  directors,  as  the  case  may  be, 
shall,  after  the  amount  of  such  sums  is  ascer- 
tained as  herein  provided,  fix  the  proportion- 
ate part  thereof  chargeable  to  each  subscriber 
at  the  ratio  of  the  number  of  shares,  in  respect 
of  which  he  is  a  subscriber  to  the  total  number 
of  shares  bona  fide  subscribed.    New. 
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7.  The  respective  amounts  so  fixed  shall,  before 

return  of  the  sums  paid  in  to  the  subscriber, 
be  deducted  therefrom,  and  if  the  respective 
sums  paid  in  are  not  as  much  as  the  amounts 
so  fixed,  then  the  excess  in  each  case  shall  be 
payable  forthwith  by  the  subscriber  to  the  pro- 
visional directors  or  the  directors,  as  the  case 
may  be.    New. 

8.  The  total  of  the  amounts  in  excess  mentioned  in 
the  next  preceding  subsection  which  the  pro- 
visional directors  or  the  directors  are  unable 
to  get  in  or  collect  in  what  seems  to  them  a  rea- 
sonable time  shall,  with  any  legal  costs  incur- 
red, be  deducted  by  them  from  the  sums  then 
remaining  in  their  hands  to  the  credit  of  the 
several  subscribers  in  the  ratio  hereinbefore 
mentioned,  the  shares  in  respect  of  which  no 
such  collections  have  been  made  being  elimin- 
ated from  the  basis  of  calculation.    New. 

9.  The  provisional  directors  or  directors,  after 
payment  by  them  of  the  sums  payable  under 
this  section,  shall  ■  return  to  the  subscribers, 
with  any  interim  interest  accretions,  the  re- 
spective balances  of  the  moneys  paid  in  by  the 
subscribers.    53  Y.,  c.  31,  s.  16.    Am. 

Section  15  treats  of  the  evidence  to  be  submitted  to 
the  Treasury  Board  before  it  grants  a  certificate  to  a 
bank  to  commence  business.  Section  16  treats  of  the  case 
of  a  bank  which  has  obtained  an  Act  of  incorporation,  but 
wliich  has  not  obtained  a  certificate,  either  because  it  has 
failed  to  apply  for  one,  or  has  not  furnished  the  evidence 
required  by  section  15  to  the  satisfaction  of  the  Treasury 
Board. 
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Sub-sections  2  to  9  inclusive  of  this  section  are  entirely 
new.  They  lay  down  precise  rules  as  to  the  powers 
and  duties  of  the  provisional  directors,  and  also  of  the 
directors  elected  at  the  first  meeting  of  subscribers  if 
it  has  been  held;  and  settle  a  number  of  questions  that 
were  raised  in  the  case  of  Re  Monarch  Bank,  22  0.  L.  R. 
516  (1910),  and  in  the  notes  to  section  13  of  the  Act  in 
the  23revious  edition  of  this  work. 

17.  Deposit,  how  disposed  of. — Upon  the  issue  of 
the  certificate  in  manner  hereinbefore  pro- 
vided, the  Minister  shall  forthwith  pay  to  the 
bank  the  amount  of  money  so  deposited  with 
him  as  aforesaid,  without  interest,  after  de- 
ducting therefrom  the  sum  of  five  thousand 
dollars  required  to  be  deposited  under  the  pro- 
visions of  this  Act  for  the  securing  of  the  notes 
issued  by  the  bank. 

The  Minister  retains  the  above  sum  of  $5,000  until 
the  annual  adjustment  of  the  Bank  Circulation  Redemp- 
tion Fund  in  the  following  year:  sec.  64,  s.-s.  2. 

2.  In  case  no  certificate  is  issued  by  the  Treasury 
Board  within  the  time  limited  for  the  issue 
thereof,  the  amount  so  deposited  shall  be  re- 
turned to  the  bank  for  distribution  in  the  man- 
ner provided  by  this  Act. 

3.  In  no  case  shall  the  Minister  be  under  any  obli- 

gation to  see  to  the  proper  application  in  any 
way  of  the  amount  so  returned.  53  V.,  c.  31, 
s.  17.    Am. 

Sub-section  2  formerly  provided  that  the  deposit 
should  be  returned  to  the  person  who  had  made  it.  Sec- 
tion 13  now  provides  that  the  deposit  shall  be  made  by 
the  provisional  directors  who  represent  the  bank  and 
it  will  be  returned  to  the  directors  elected  at  the  meeting 
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of  subscribers :  sec.  13.  Section  16  provides  that  if  the 
certificate  is  not  obtained  within  the  year  all  the  rights, 
powers  and  privileges  conferred  on  the  bank  shall  cease 
and  be  of  no  force  or  effect.  In  that  event  it  is  the  duty 
of  the  directors  elected  at  the  first  meeting  to  wind  up 
the  bank  and  distribute  the  money  in  accordance  with  the 
provisions  of  section  16. 

INTERNAL  REGULATIONS. 

18.  Regulation  by  by-law.— The  shareholders  of 
the  bank  may,  at  any  annual  general  meeting 
or  at  any  special  general  meeting  duly  called 
for  the  purpose,  regulate,  by  by-law,  the  fol- 
lowing matters  incident  to  the  management 
and  administration  of  the  affairs  of  the  bank, 
that  is  to  say : — 

(ft)  The  day  upon  which  the  annual  general  meet- 
ing of  the  shareholders  for  the  election  of  dir- 
ectors shall  be  held; 

(b)  The  record  to  be  kept  of  proxies,  and  the 
time,  not  exceeding  twenty  days,  within  which 
proxies  must  be  produced  and  recorded  prior 
to  a  meeting  in  order  to  entitle  the  holder  to 
vote  thereon ; 

(c)  The  number  of  the  directors,  which  shall  be 
not  less  than  five,  and  the  quorum  thereof, 
which  shall  be  not  less  than  three; 

(d)  Subject  to  the  provisions  hereinafter  con- 
tained, the  qualifications  of  directors ; 

(c)  The  method  of  filling  vacancies  in  the  board 
of  dircf'toi's,  whenever  the  same  occur  during 
each  yeai'; 
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(/)  The  time  and  proceecliugs  for  the  election  of 
directors  in  case  of  a  failure  of  any  election  on 
the  day  appointed  for  it ; 

{g)  The  remuneration  of  the  president,  vice-pre- 
sident and  other  directors;  and, 

(//)  The  amount  of  discounts  or  loans  which  may 
be  made  to  directors,  either  jointly  or  sever- 
ally, or  to  any  one  firm  or  person,  or  to  any 
shareholder,  or  to  corporations.  53  V.,  c.  31, 
s.  18,  s.-s.  1;  4-5  E.  VII.,  c.  4,  s.  3.    Am. 

The  words  ' '  at  any  annual  general  meeting  or  at  any 
special  general  meeting  duly  called  for  the  purpose  " 
are  new.  In  clause  {h)  "  twenty  "  has  been  substituted 
for''  thirty." 

By-laws. — The  shareholders  may  pass  general  by- 
laws or  regulations  for  the  internal  government  of  the 
bank  on  the  subjects  mentioned  in  this  section.  The 
details  of  the  management  and  the  carrying  out  of  these 
regulations  are  entrusted  to  the  directors  under  section 
29. 

These  by-laws  may  be  passed  at  the  annual  general 
meeting  or  at  a  special  meeting  called  for  the  purpose ; 
when  the  shareholders  meet  they  should  organize  by 
electing  one  of  their  number  as  chairman,  and  by  ap- 
pointing a  secretary  who  need  not  be  a  shareholder. 
Proper  minutes  of  all  these  meetings  should  be  taken  and 
recorded. 

A  simple  majority  of  the  shares  present  and  voting 
is  sufficient.  By-laws  should  be  attested  by  the  Presi- 
dent or  by  the  officer  presiding  at  the  meeting  at  which 
they  were  passed,  and  by  the  seal  of  the  bank.  If  the 
meeting  is  not  unanimous,  the  voting  on  a  by-law  must 
be  by  ballot,  and  in  accordance  with  the  other  provisions 
of  section  32. 
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Several  of  the  matters  named  in  this  section  which 
may  now  be  regulated  by  by-law,  were  formerly  em- 
bodied in  the  charters  of  the  respective  banks. 

No  particular  formality  is  required  for  by-laws;  but 
as  they  are  usually  intended  for  a  permanency,  and  not 
for  a  temporary  use,  they  should  be  drawn  up  with  care 
in  statutory  form.  A  by-law  should  be  consistent  with, 
the  statute  under  which  it  is  framed  and  with  the  general 
law.  It  should  also  be  certain  and  free  from  ambiguity, 
general  in  its  application,  reasonable  and  positive  in  its 
terms. 

The  by-laws  are  binding  upon  the  shareholders,  offi- 
cers and  employees.  Strangers  dealing  with  the  bank  are 
justified  in  assuming  that  the  by-laws  were  regularly 
passed:  Royal  Bank  of  India's  Case,  L.  E.  4  Ch.  252 
(1869). 

Annual  Meeting.— Until  1871  the  General  Bank  Acts 
did  not  authorize  the  shareholders  to  fix  the  date  of  the 
annual  meeting.  The  day  was  formerly  named  in  the 
several  Acts  of  incorporation.  In  the  case  of  a  new  bank, 
the  day  should  be  fixed  at  the  first  meeting  of  subscribers : 
sec.  13,  s.-s.  3.  The  place  of  meeting  is  where  the  chief 
office  of  the  bank  is  situate.  Up  to  1906  section  19  of  the 
Act  provided  that  the  directors  should  fix  the  hour.  In 
1906  this  last  provision  was  struck  out.  If  the  share- 
holders' by-law  named  the  hour  as  well  as  the  day  it 
would  govern.  If  it  did  not  the  directors  should  name  the 
hour  in  tlie  notices.  Public  notice  should  be  given  for  at 
least  four  weeks  in  a  newspaper  published  at  the  ]ilace 
where  the  chief  office  is  situate,  and  by  mailing  a  copy  of 
the  notice  to  each  shareholder:  sec.  21.  The  by-laws 
should  provide  for  the  case  of  failure  to  hold  the  annual 
meeting  on  the  day  appointed,  or  failure  to  elect  directors 
at  it :  sec.  27.  Otherwise  a  special  general  meeting  might 
be  called  in  accordance  with  sec.  31.  At  this  annual 
meeting  the  directors  are  elected:  sec.  21;  and  a  detailed 
annual  statement  of  the  affairs  of  the  bank  laid  before 
the  shareholders:  sec.  54. 
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There  is  at  common  law  a  right  of  adjournment  of  the 
annual  meeting:  Reg.  v.  Wimbledon  Local  Board,  8  Q.  B. 
D.  459  (1882).  The  notice  need  not  state  the  business  to 
be  transacted  at  the  adjourned  meeting:  Scadding  v. 
Loranf,  3  H.  L.  C.  418  (1851). 

The  president  presides  ex  officio  at  meetings  of  the 
board  of  directors ;  but  at  the  annual  meeting  and  other 
meetings  of  shareholders,  they  have  a  right  to  elect  the 
presiding  officer.  Usually  the  president  is  voted  to  the 
chair,  reads  the  annual  report  and  moves  its  adoption. 
The  meeting  appoints  its  own  secretary. 

Proxies. — The  by-laws  may  require  proxies  to  have 
been  produced  twenty  or  any  less  number  of  days  before 
a  meeting.  In  the  absence  of  a  by-law  they  might  be 
produced  up  to  the  time  of  the  meeting,  or  even  up 
to  the  time  of  voting.  Only  proxies  that  comply 
with  all  the  provisions  of  the  Act  should  be  recorded. 
Thus  the  proxy  must  not  be  two  years  old;  both  the 
shareholder  giving  the  proxy  and  the  one  to  whom  it 
is  given  must  have  held  their  stock  for  at  least  thirty 
days ;  neither  of  them  can  be  a  general  manager,  manager, 
clerk  or  other  subordinate  officer  of  the  bank ;  and  neither 
must  be  in  arrear  for  any  call  on  the  stock  being  voted  on 
or  qualifying:  sec.  32.  When  a  regulation  was  passed 
requiring  proxy  papers  to  be  attested,  this  was  held  to  be 
imperative,  and  proxy  papers  not  so  attested  were  re- 
jected: Harh  en  v.  Phillips,  23  Ch.  D.  14  (1883).  The  Act 
does  not  contain  such  a  provision,  nor  does  it  in  express 
terms  give  power  to  the  shareholders  to  make  such  pro- 
visions by  by-law  or  otherwise;  so  that  the  question  to 
be  decided  as  to  the  validity  of  proxies  would  probably  be 
whether  they  were  reasonably  sufficient  for  the  purpose 
they  were  intended  to  serve,  and  whether  they  complied 
with  the  requirements  of  the  Act  and  of  any  by-law  auth- 
orized by  it.  A  corporation  may  give  a  proxy:  Indian 
Zoedone  Co.,  26  Ch.  D.  70  (1884).  A  proxy  paper  exe- 
cuted with  the  name  of  the  proxy  left  blank  may  be  sub- 
sequently filled  up :  Ex  parte  Lancaster,  5  Ch.  D.  911 
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(1877).    So  also  as  to  the  date  of  a  meeting  at  which  it 
is  to  be  used:  Ernest  v.  Loma  Mines,  [1897]  1  Ch.  1. 

Directors. — The  Act  of  1890  provided  that  the  num- 
ber of  directors  should  not  be  less  than  five  nor  more 
than  ten.  The  amending  Act  of  1905  struck  out  the  maxi- 
mum limit.  Under  the  Companies  Act  it  had  been  held 
that  if  the  number  was  reduced  below  the  minimum,  the 
remaining  directors  could  not  transact  business  before 
vacancies  were  filled.  Section  25  provides  that  a  quorum 
of  the  remaining  directors  may  continue  to  transact  the 
business  of  the  bank. 

In  the  absence  of  a  by-law  a  majority  would  be  a 
quorum:  Hotubeach  Coal  Co.  v.  Teague,  5  H.  &  N.  151 
(1860) ;  Re  London,  etc.,  Land  Co.,  31  Ch.  D.  223  (1885); 
R.  S.  C.  chap.  1,  sec.  31  (c).  If,  however,  without  any 
by-law  on  the  subject  any  three  or  more  directors  have 
usually  conducted  business  at  meetings  of  the  board, 
such  number  would  be  held  to  be  a  quorum:  English  and 
Irish  Rolling  Stock  Co.,  Lyon's  Case,  35  Beav.  Q>4:Q  (1866) ; 
Lyster's  Case,  L.  R.  4  Eq.  233  (1867).  The  stock  quali- 
fication in  section  20  may  be  increased  but  cannot  be 
diminished.  The  president,  vice-president,  or  a  director 
may  be  removed  by  the  shareholders  for  just  cause :  sec. 
31,  s.-s.  4. 

Remuneration. — No  president,  vice-president,  or  other 
director  can  receive  any  sum  for  his  services  except 
under  a  by-law  passed  by  the  shareholders. 

Discounts. — The  shareholders  may  pass  a  ])y-law  fix- 
ing the  maximum  amount  that  may  be  lent  to  directors, 
or  to  any  firm  or  person,  or  to  any  shareholder,  or  to  cor- 
porations. The  aggregate  amount  of  loans  to  directors, 
and  finns  of  which  they  are  partners,  must  be  given  in 
each  monthly  statement  sent  to  the  Minister  of  Finance: 
sec.  112,  and  schedule  D. 
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2.  A  copy  of  the  by-laws  in  force  on  the  first  day 

of  July,  one  thousand  nine  hundred  and  thir- 
teen, in  respect  of  the  several  matters  herein- 
before in  this  section  set  out,  together  with  a 
copy  of  this  section  of  the  Act,  shall,  before 
the  thirty-first  day  of  December,  one  thousand 
nine  hundred  and  thirteen,  be  sent  to  each 
shareholder  at  his  last  known  post  office 
address,  as  shown  by  the  books  of  the  bank; 
and  after  the  first  day  of  July,  one  thousand 
nine  hundred  and  thirteen,  within  six  months 
after  the  end  of  each  successive  five-year  per- 
iod, a  copy  of  the  by-laws,  in  respect  of  the 
said  matters,  in  force  at  the  end  of  each  such 
period,  shall  be  sent  as  aforesaid.    New. 

3.  The  shareholders  may  authorize  the  directors 
to  establish  guarantee  and  pension  funds  for 
the  officers  and  employees  of  the  bank  and 
their  families,  and  to  contribute  thereto  out  of 
the  funds  of  the  bank.    53  Y.  c.  31,  s.  18,  s.-s.  2. 

This  was  first  enacted  in  1890.  The  Act  of  1871  vah- 
dated  by-laws  for  establishing  a  guarantee  fund  for  the 
employees  of  the  bank,  but  did  not  in  express  terms  auth- 
orize the  voting  of  money  of  the  bank  to  the  fund,  a  pro- 
vision which  is  continued  in  section  29,  s.-s.  2,  of  the  pre- 
sent Act. 

4.  Until  it  is  otherwise  prescribed  by  by-law  under 

this  section,  the  by-laws  of  the  bank  on  any 
matter  which  may  be  regulated  by  by-law 
under  this  section  shall  remain  in  force,  except 
as  to  any  provision  fixing  the  qualification  of 
directors  at  an  amount  less  than  that  pre- 
scribed by  this  Act.  53  V.,  c.  31,  s.  18;  4-5  E. 
YIL,  c.  4,  s.  3. 
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The  minimum  qualification  of  directors  is  fixed  by  sec- 
tion 20,  varying  according  to  the  paid-up  capital  of  the 
bank.  The  shareholders  may  raise  the  minimum  qualifi- 
cation, but  they  cannot  lower  it. 

19.  Board  of  directors. — The  stock,  property, 
affairs  and  concerns  of  the  bank  shall  be  man- 
aged by  a  board  of  directors,  who  shall  be  elec- 
ted annually  in  manner  hereinafter  provided, 
and  shall  be  eligible  for  re-election.  53  Y.,  c. 
31,  s.  19. 

The  board  is  to  be  composed  of  such  number  of  direc- 
tors, not  less  than  five,  as  the  shareholders  may  have 
determined:  sees.  13  and  18.  For  the  manner  in  which 
the  shareholders  may  control  the  directors,  see  sections 
18,  27,  and  31.  Among  the  specified  duties  and  powers 
of  directors  are  the  following:  To  make  by-laws:  sec.  29; 
to  appoint  officers,  clerks,  etc.,  and  to  require  them  to 
give  bonds :  sec.  30 ;  to  call  special  meetings  of  the  share- 
holders: sec.  31;  to  allot  stock:  sec.  31;  to  open  stock 
books:  sec.  36;  to  make  cahs:  sec.  38;  to  make  annual 
statements  to  the  shareholders :  sec.  54 ;  to  declare  divi- 
dends :  sec.  57 ;  to  make  monthly  returns  to  the  Minister 
of  Finance :  sec.  112. 

Such  matters  as  the  Act  does  not  require  to  be  done 
by  by-laws  may  be  done  by  resolution.  By-laws  should 
have  the  corporate  seal  affixed;  as  also  such  deeds  and 
documents  as  require  a  seal  by  a  law  of  the  Dominion  or 
of  the  Province  where  they  are  executed,  or  of  the  place 
where  thev  are  to  be  used.  See  Bank  of  Upper  Canada 
V.  Widmer,  2  U.  C.  0.  S.  222  B.  (1832) ;  Bank  of  Commerce 
v.  Jenkins,  16  0.  R.  125  (1888). 

No  director  shall  vote  on  the  question  of  a  loan  to  him- 
self, or  on  any  other  matter  in  which  he  has  a  pecuniary 
interest.  When  acting  as  a  director  he  is  in  the  position 
of  a  quasi-trustee  for  the  shareholders,  and  should  not 
iiave  any  adverse  personal  interest.    He  is  bound  to  use 
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diligence  in  the  performance  of  liis  duties:  Re  Forest  of 
Dean  Coal  Co.,  10  Cli.  D.  450  (1878) ;  Charitable  Corpora- 
tion V.  Sutton,  2  Atk.  405  (1742). 

The  duty  of  directors  is  so  to  conduct  the  business  of 
the  bank  as  to  obtain  for  the  benefit  of  the  shareholders 
the  greatest  advantages  that  can  be  obtained  consistently 
with  the  trust  reposed  in  them  by  the  shareholders  and 
with  honesty  to  other  people.  Directors  who  so  use  their 
powers  as  to  obtain  benefits  for  themselves  at  the  expense 
of  the  other  shareholders,  without  informing  them  of  the 
facts,  even  though  in  so  doing  they  act  without  fraud, 
and  in  the  belief  that  they  are  doing  nothing  wrong,  can- 
not be  allowed  to  retain  those  benefits,  but  must  account 
for  them,  so  that  all  the  shareholders  may  participate  in 
them:  Alexander  v.  Automatic  Telephone  Co.,  [1900]  2 
Ch.  56. 

The  business  of  the  board  should  be  done  at  regularly 
constituted  meetings,  attended  by  at  least  a  quorum,  as 
fixed  by  by-law.  If  all  the  directors  are  present  notice 
is  immaterial ;  if  they  are  not,  all  should  have  had  notice. 
The  decisions  arrived  at  should  be  in  the  form  of  resolu- 
tions. The  assent  even  of  a  majority  of  the  directors  not 
given  at  such  a  meeting  will  not  bind  the  bank:  D'Arcy 
V.  Tamar  By.  Co.,  L.  E.  2  Ex.  158  (1867) ;  Re  Marseilles 
Extension  Ry.,  L.  R.  7  Ch.  at  p.  168  (1871);  O'Dell  v. 
Boston  and  N.  S.  Coal  Co.,  29  N.  S.  385  (1897). 

There  must  be  a  quorum  of  qualified  directors  present 
to  do  business.  If  any  directors  are  incompetent  to  act 
on  account  of  being  personally  interested  in  any  ques- 
tion, it  cannot  be  disposed  of  unless  there  be  a  quorum 
qualified  to  act:  Yuill  v.  Greymouth  Paint  Co.,  [1904]  1 
Ch.  32. 

The  acts  of  de  facto  directors  in  dealing  with  third 
persons  within  the  powers  conferred  on  them  by  the  Act 
are  valid,  and  will  bind  the  bank,  even  though  they  may 
have  been  illegally  or  irregularly  elected :  In  re  County 
Life  Assnrcnce  Co.,  L.  R.  5  Ch."  288  (1870);  Hourird  v. 
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Patent  Ivory  Manufacturing  Co.,  38  Cli.  D.  156  (1888); 
Royal  British  Bank  v.  Tnrquand,  6  E.  &  B.  327  (1856) ; 
Mahoney  v.  East  Holyford  Mining  Co.,  L.  R.  7  H.  L.  869 
(1875) ;  Baird  v.  Bank  of  Washington,  11  Sergeant  & 
Rawle  (Pa.),  411  (1824). 

The  above  rule  is  followed  in  the  case  of  outsiders 
partly  on  the  ground  that  if  shareholders  allow  certain 
persons  to  occupy  before  the  public  the  position  of  direc- 
tors, the  bank  should  suffer  rather  than  those  who  have 
been  dealing  with  it  in  good  faith. 

In  like  manner,  third  parties  in  good  faith  are  not 
affected  by  mere  irregularities  on  the  part  of  the  direc- 
tors or  officers  of  a  bank.  Where  the  quorum  of  directors 
was  three,  and  only  two  were  present  and  authorized  the 
secretary  to  affix  the  seal  to  a  mortgage  deed,  it  was  held 
not  necessary  for  the  mortgagees  to  enquire  whether  the 
secretary  was  duly  authorized,  and  it  must  be  taken  that 
the  mortgage  was  duly  executed:  County  of  Gloucester 
Bank  v.  Budry  Merthyr  Co.,  [1895]  1  Ch.  325.  See  also 
In  re  Bank  of  Syria  [1901]  1  Ch.  115 ;  and  to  the  same 
effect  Montreal  S  St.  Lawrence  L.  <&  P.  Co.  v.  Robert, 
[1906]  A.  C.  203. 

It  is  not  incumbent  on  a  person  lending  money  to  a 
corporation  to  ascertain  that  all  the  proceedings  of  the 
company  and  its  shareholders,  inter  se,  have  been  strictly 
regular :  Colonial  Bank  v.  Willan,  L.  R.  5  P.  C.  417  (1874). 
Where  a  person  on  reading  a  deed  of  settlement  would 
find,  not  a  prohibition  from  borrowing,  but  a  permission 
to  do  so  on  the  authority  of  a  resolution  of  the  share- 
holders, he  would  have  a  right  to  infer  tlie  fact  of  a  reso- 
lution authorizing  that  which  on  the  face  of  the  document 
appeared  to  be  legitimately  done:  Royal  British  Bank  v. 
Turquand,  6  E.  e<c  B.  327  '(1856).  But  where  there  is  a 
pr<)liil)ition  in  the  Act  to  incur  certain  expenditure  except 
on  a  two-thirds  vote  of  the  shareholders,  enquiry  should 
be  made  wliether  this  special  provision  was  observed: 
Commercial  Bank  v.  Great  Western  Railurn/  Companii.  3 
Moore  N.  S.  295  (1865). 
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A  bank  is  liable  also  for  the  torts  of  its  directors  com- 
mitted by  them  when  acting  within  the  scope  of  their 
authority,  even  in  the  case  of  fraud  and  forgery ;  but  the 
directors  in  such  a  case  must  be  acting  on  behalf  of  the 
bank,  and  not  merely  to  further  their  private  ends :  Bar- 
wick  V.  English  Joint  Stock  Bank,  L.  R.  2  Ex.  265  (1867) ; 
Weir  V.  Bell,  3  Ex.  D.  238  (1878) ;  Shaw  v.  Port  Philip 
Gold  Mining  Co.,  13  Q.  B.  D.  103  (1884) ;  British  Mutual 
Banking  Co.  v.  Charmvood  Forest  Ry.  Co.,  18  Q.  B.  D. 
717  (1887). 

A  bank  not  otherwise  liable  for  the  acts  of  its  directors 
or  officers  may  become  so  by  ratification ;  but  if  the  act  is 
ultra  vires  the  bank,  it  cannot  be  ratified  even  with  the 
assent  of  the  shareholders :  Ashhury  Ry.  Co.  v.  Riche,  L. 
R.  7  H.  L.  at  p.  681  (1875) ;  Irvine  v.  Union  Bank  of  Aus- 
tralia, 2  App.  Cas.  366  (1877). 

The  board  may  delegate  to  a  committee  of  its  mem- 
bers or  to  officers  of  the  bank  certain  matters  connected 
with  the  business,  and  may  generally  delegate  the  execu- 
tion of  its  decisions:  In  re  Taurine  Co.,  25  Ch.  D.  118 

(1883). 

20.  Qualification. — Each  director  shall  hold  stock 
of  the  bank,  of  which  stock  he  shall  be  the 
absolute  and  sole  owner  in  his  individual  right 
and  not  as  trustee  or  in  the  right  of  another, 
on  which  not  less  than — 

(a)  three  thousand  dollars  have  been  paid  up, 
when  the  paid-up  capital  stock  of  the  bank  is 
one  million  dollars  or  less ; 

(h)  four  thousand  dollars  have  been  paid  up, 
when  the  paid-up  capital  stock  of  the  bank  is 
over  one  million  dollars  and  does  not  exceed 
three  million  dollars ; 

m'l.b.a. — 4 
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(c)  five  thousand  dollars  have  been  paid  up,  when 
the  paid-up  capital  stock  of  the  bank  exceeds 
three  million  dollars. 

2.  No  person  shall  be  elected  or  continue  to  be  a 
director  unless  he  holds  stock,  of  which  he  is 
the  owner  as  aforesaid,  paid  up  to  the  amount 
required  by  this  Act,  or  such  greater  amount 
as  is  required  by  any  by-law  in  that  behalf. 

By  section  18  (d),  the  shareholders  may,  subject  to  this 
section,  determine  the  qualification  of  directors.  They 
may  raise  the  requirements  of  the  section  but  cannot 
lower  them.  Before  1890  it  was  sufficient  to  hold  the 
above  amounts  of  stock  even  if  only  partly  paid  up. 

The  words  ' '  he  shall  be  the  absolute  and  sole  owner  in 
his  individual  right  and  not  as  trustee  or  in  the  right 
of  another  "  are  new.  These  words  would  be  construed 
to  mean  that  he  must  be  the  beneficial  as  well  as  the  legal 
owner. 

In  England  where  a  director  was  required  to  hold  the 
shares  "  in  his  own  right,"  it  was  held  to  be  sufficient 
for  him  to  have  the  legal,  without  the  beneficial  owner- 
ship: Pulbrook  V.  Richmond  Consolidated  Mining  Co.,  9 
Ch.  D.  610  (1878).  This  construction  was  questioned  by 
Cotton,  L.J.,  but  upheld  by  Lindley,  L.J.,  in  Bainh ridge 
V.  Smith.  41  Ch.  D.  462  (1889);  and  was  followed  in 
Cooper  V.  Griffin,  [1892]  1  Q.  B.  751;  Hoivard  v.  Sadler, 
[1893]  1  Q.  B.  1',  Sutton  v.  English  and  C.  P.  Co.,  [1902] 
2  Ch.  502;  and  Boschoek  Co.  v.  Fuke,  [1906]  1  Ch.  148. 
The  words  above  quoted  which  are  now  added  to  this  sec- 
tion of  our  Act  would  appear  to  have  been  intended  to 
prevent  such  a  construction  being  put  upon  our  Act  as 
was  put  upon  the  English  Act. 

In  Ritchie  v.  Vermillion  Mining  Co.,  4  0.  L.  R.  588 
(1902),  it  was  held,  that  the  provision  of  tlie  Act  requir- 
ing a  director  to  hold  sliares  ''  absolutely  in  his  oivn 


BOARD    OF    DIKECTOES.  51 

right  "  was  sufficient  to  prevent  the  English  decisions 
above  referred  to  from  being  followed. 

3.  A  majority  of  the  directors  shall  be  natural 
born  or  naturalized  subjects  of  His  Majesty 
and  domiciled  in  Canada.  53  V.,  c.  31,  ss.  18 
and  19.    Am. 

Before  1890  it  was  necessary  that  all  the  directors 
should  be  British  subjects.  Before  1902  the  Companies 
Acts  required  that  a  majority  of  the  directors  should  be 
resident  in  Canada,  and  in  the  case  of  companies  incor- 
porated by  special  Act  that  a  majority  should  be  British 
subjects.  The  Act  of  1902,  now  E.  S.  C.  chap.  79,  abol- 
ished these  requirements. 

The  words  "  and  domiciled  in  Canada  "  in  this  sub- 
section are  new.  It  will  be  observed  that  the  qualification 
of  the  directors  is  that  they  must  be  "■  domiciled  "  in 
Canada  and  not  that  they  must  be  "  resident  "  there. 

21.  Election  of  directors. — The  directors  shall  be 
elected  by  the  shareholders  at  the  annual  gen- 
eral meeting. 

2.  The  election  shall  take  place  at  the  place  where 
the  chief  office  of  the  bank  is  situate. 

3.  Public  notice  of  the  annual  general  meeting 

shall  be  given  by  the  directors  by  publishing 
such  notice,  for  at  least  four  weeks  previously 
to  the  time  of  holding  the  said  meeting,  in  a 
newspaper  published  at  the  place  where  the 
chief  office  of  the  bank  is  situate,  and  by  mail- 
ing a  copy  of  such  notice  to  each  shareholder 
at  his  last  known  post  office  address,  as  shown 
by  the  books  of  the  bank,  at  least  twenty  days 
prior  to  the  time  aforesaid.  53  V.,  c.  31,  s.  19. 
Am. 
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The  old  charters  named  the  day  for  the  annual  meet- 
ing and  election  of  directors.  Since  1871  the  shareholders 
have  had  the  right  to  fix  the  day  or  to  change  it.  The 
meeting  must  be  held  in  the  city  or  town  where  the  bank 
has  its  chief  office,  but  not  necessarily  in  the  building  in 
which  the  chief  office  is  situate.  The  shareholders  elect 
one  of  their  number  as  chairman  and  appoint  a  secretary. 
As  a  rule  the  president  is  elected  chairman  of  the  meet- 
ing and  moves  the  adoption  of  the  annual  report.  The 
shareholders  appoint  scrutineers  to  receive  and  count  the 
ballots.  All  voting  at  shareholders'  meetings  is  by  ballot. 
See  section  32  for  detailed  directions. 

The  number  of  shareholders  being  indefinite  no  par- 
ticular number  or  proportion  is  required  by  law  for  a 
quorum.     See  note  under  section  13. 

"When  the  proper  notice  has  been  given  a  majority  of 
the  votes  of  the  shareholders  present  in  person  or  by 
proxy  decides  all  questions  except  the  reduction  of  the 
capital  of  the  bank :  sec.  35 ;  or  the  sale  of  the  assets :  sec. 
102.  The  procedings  must  be  conducted  regularly  and 
in  good  faith. 

A  meeting  was  called  for  noon,  and  a  few  shareholders 
attended  at  that  time  and  were  aware  that  the  president 
was  on  his  way  to  the  meeting.  They  organized  at  one 
minute  past  twelve  and  six  minutes  later  had  elected  a 
board  for  the  coming  year,  which  appointed  a  president, 
a  vice-president  and  a  secretary.  At  ten  minutes  past 
twelve  the  president  arrived,  and  found  that  all  was 
over  and  that  the  shareholders  had  left.  The  court  held 
that  there  was  unreasonable  haste,  and  that  the  proceed- 
ings were  not  in  good  faith,  and  set  aside  the  election: 
Armstrong  v.  McGihhon,  Q.  R.  15  K.  B.  345  (1906). 

If  notice  of  the  meeting  is  published  in  a  newspaper 
issued  more  frequently  than  once  a  week,  one  insertion  a 
week  is  sufficient:  sec.  2,  s.-s.  3.  On  account  of  the 
special  provision  as  to  publication  of  notice  of  the 
annual  meeting  in  this  section  and  mailing  copies  to  the 
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shareholders,  publication  in  the  Canada  Gazette,  under 
sec.  2,  s.-s.  2,  is  not  required. 

22.  Who  shall  be  directors. — The  persons,  to  the 
number  authorized  to  be  elected,  who  have  the 
greatest  number  of  votes  at  any  election,  shall 
be  directors.    53  V.,  c.  31,  s.  19. 

It  is  not  necessary  that  a  director  should  have  a  ma- 
jority of  all  the  votes  cast.  The  number,  as  fixed  by  the 
shareholders,  not  less  than  five,  who  stand  highest  on 
the  list  are  elected. 

The  courts  will  set  aside  an  election  that  has  been 
carried  by  illegal  or  improper  means:  Davidson  v. 
Grange,  4  Grant  377  (1854) ;  Re  Moore  and  the  Port  Bruce 
Harbor  Co.,  14  U.  C.  Q.  B.  365  (1856) ;  Toronto  Brewing 
and  Malting  Co.  v.  Blake,  2  0.  R.  175  (1882) ;  Gilmour  v. 
Hall,  M.  L.  R.  2  Q.-  B.  374  (1886).  In  Quebec  the  proceed- 
ing would  be  by  quo  warranto  under  Art.  987  of  the  Code 
of  Procedure. 

On  a  proceeding  to  test  the  election  of  a  bank  director, 
it  was  held  that  the  polling  of  illegal  votes  in  his  favor 
would  not  of  itself  annul  his  election  unless  it  were  shown 
that  some  other  candidate  polled  more  legal  votes :  Gihb 
V.  Boston,  16  L.  C.  R.  257  (1866). 

In  the  Province  of  Quebec  a  Judge  in  vacation  has 
power  to  enquire  into  the  validity  of  the  election  of  a 
bank  director,  as  the  bank  is  a  public  corporation :  Henry 
v.  Simard,  16  L.  C.  R.  273  (1866). 

23.  Equality  of  votes. — If  it  happens  at  any  elec- 
tion that  two  or  more  persons  have  an  equal 
number  of  votes,  and  the  election  or  non-elec- 
tion of  one  or  more  of  such  persons  as  a  direc- 
tor or  directors  depends  on  such  equality^  then 
the  directors  who  have  a  greater  number  of 
votes,  or  the  majority  of  them,  shall,  in  order 
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to  complete  the  full  number  of  directors,  deter- 
mine which  of  the  said  persons  so  having  an 
equal  number  of  votes  shall  be  a  director  or 
directors.    53  V.,  c.  31,  s.  19. 

The  chairman  of  the  shareholders'  meeting  has  a  cast- 
ing vote  on  all  questions  in  case  of  a  tie,  except  as  to 
the  election  of  a  director:  sec.  32,  s.-s.  4. 

24.  President  and  vice-presidents. — The  direc- 
tors, as  soon  as  may  be  after  their  election,  shall 
proceed  to  elect,  by  ballot,  from  their  number 
a  president  and  one  or  more  vice-presidents. 

2.  The  directors  may  also  elect  by  ballot  one  of 
their  number  to  be  honorary  president.  53  V., 
c.  31,  s.  19;  4-5  E.  VII.,  c.  4,  s.  4.    Am. 

The  president  of  a  bank  occupies  a  very  important 
and  responsible  position,  and  yet  it  is  surprising  how 
little  is  said  about  him  or  his  office  in  the  Act.  The  only 
duties  specially  assigned  to  him  are:  (1)  presiding  at 
meetings  of  the  board,  sec.  28 ;  (2)  executing  transfers  of 
forfeited  shares:  sec.  41,  s.-s.  3;  (3)  signing  the  bills 
or  notes  issued  by  the  bank:  sec.  73;  (4)  signing  the 
monthly  and  other  returns  to  the  government :  sees.  112, 
113,  and  114.  The  only  privilege  given  him  beyond  his 
fehow  directors  is  that  of  giving  a  second  or  casting 
vote  at  board  meetings  in  case  of  a  tie :  sec.  28,  s.-s.  3.  In 
case  of  his  absence  the  vice-president  takes  his  place, 
exercises  his  powers  and  performs  his  duties.  In  prac- 
tice the  president  is  usually  expected  to  give  more  time 
and  attention  to  the  bank,  and  receives  additional  re- 
muneration therefor;  but  his  powers  and  duties,  other 
than  those  above  specified,  are  only  such  as  are  expressly 
or  impliedly  given  or  assigned  to  him  by  the  shareholders 
or  the  hoard  by  by-law  or  otherwise. 

When  it  is  alleged  that  a  cheque  was  given  for  an 
illegal  purpose,  the  personal  knowledge  of  the  president 
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of  the  bank  of  the  object  for  which  it  was  given  is  not 
the  knowledge  of  the  bank,  when  the  president  is  not  the 
officer  who  acts  in  the  matter  on  behalf  of  the  bank: 
Banh  of  Montreal  v.  Ranhin,  4  L.  N.  302  (1881). 

The  authorizing  of  more  than  one  vice-president  is 
new. 

Sub-section  2  authorizing  the  election  of  an  hon- 
orary president  by  the  board  was  enacted  by  the  amend- 
ing Act  of  1905.  He  has  none  of  the  duties  or  powers 
of  the  president  assigned  to  him :  sec.  2  (A:).  The  directors 
have  the  decision  as  to  how  many  vice-presidents  the 
bank  shall  have,  and  as  to  whether  there  shall  be  an 
honorary  president.  The  shareholders  have  no  voice 
either  as  to  how  many  vice-presidents  there  shall  be,  or 
as  to  what  directors  shall  be  elected  to  any  of  these 
positions. 

25.  Vacancies,  how  filled. — If  a  vacancy  occurs  in 
the  board  of  directors  the  vacancy  shall  be 
filled  in  the  manner  provided  by  the  by-laws: 
Provided  that,  if  the  vacancy  is  not  filled,  the 
acts  of  a  quorum  of  the  remaining  directors 
shall  not  be  thereby  invalidated.  53  V.,  c.  31, 
s.  19. 

The  shareholders  have  the  right  to  pass  a  by-law 
regulating  the  method  of  filling  vacancies  in  the  board 
when  they  occur  during  the  year. 

If  they  have  not  done  so  a  vacancy  cannot  be  filled  ex- 
cept at  a  special  meeting  of  shareholders.  So  long  as  a 
quorum  remains,  the  remaining  directors  may  do  business 
provided  a  quorum  attends  the  meeting:  Re  Scottish 
Petroleum  Co.,  23  Ch.  D.  413  (1883) ;  In  re  Banh  of  Syria, 
[1901]  1  Ch.  115.  If  the  by-law  provides  that  the  re- 
maining directors  are  to  fill  vacancies,  and  the  number 
of  directors  falls  below  the  quorum,  a  special  meeting  of 
shareholders  would  be  necessary  to  fill  the  vacancies : 
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Newhaven  Local  Board  v.  Newhaven  School  Board,  30 
Ch.  D.  350  (1885) ;  Sovereen  Co.  v.  WUtside,  12  0.  L.  R. 
638(1906). 

Where  no  by-law  on  tlie  subject  had  been  passed  the 
directors  nndertook  to  fill  a  vacancy.  The  quorum  of 
the  board  was  three.  A  resolution,  seconded  by  the  new 
director  at  a  meeting  at  which  three  others  were  present 
was  upheld,  although  his  appointment  was  a  nullity: 
Bank  of  Liverpool  v.  Bigeloiv,  12  N.  S.  (3  E.  &  C.)  236 
(1878). 

The  proviso  of  this  section,  that  so  long  as  there  is  a 
quorum  of  directors  their  action  is  valid,  overcomes  the 
difficulty  that  arose  under  the  Ontario  and  English 
Companies  Acts,  when  the  number  of  directors  fell  below 
the  minimum  required,  in  the  Toronto  Brewing  and 
Malting  Co.  v.  Blake,  2  0.  R.  175  (1882),  and  in  re  Alma 
Spinning  Co.,  Bottomley's  Case,  16  Ch.  D.  681  (1880). 

26.  If  a  vacancy  occurs  in  the  office  of  the  presi- 
dent or  vice-president,  the  directors  shall, 
from  among  themselves,  elect  a  president,  or  a 
vice-president,  v^ho  shall  continue  in  office  for 
the  remainder  of  the  year.    53  V.,  c.  31,  s.  19. 

27.  Postponed  election  of  directors. — If  an  elec- 
tion of  directors  is  not  made  on  the  day  ap- 
pointed for  that  purpose,  such  election  may 
take  place  on  any  other  day,  according  to  the 
by-laws  made  by  the  shareholders  in  that 
behalf. 

2.  The  directors  in  office  on  the  day  appointed  for 
the  election  of  directors  shall  remain  in  office 
until  a  new  election  is  made.    53  V.,  c.  31,  s.  20. 

If  no  such  by-law  has  been  made,  it  would  be  necessary 
to  call  a  special  meeting  of  shareholders  imder  section 
31  for  the  election  of  directors. 
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28.  Meetings  of  directors.— The  president,  or  in 
Ms  absence  a  vice-president,  shall  preside  at 
all  meetings  of  the  directors. 

■2.  If  at  any  meeting  of  the  directors  both  presi- 
dent and  vice-presidents  are  absent,  one  of  the 
directors  present,  chosen  to  act  pro  tempore, 
shall  preside. 

3.  The  president,  a  vice-president  or  president 
pro  tempore,  so  presiding,  shall  vote  as  a 
director,  and  shall,  if  there  is  an  equal  divi- 
sion on  any  question,  also  have  a  casting  vote. 
53  v.,  c.  31,  s.  21.     Am. 

While  the  president  of  a  bank  usually  takes  an  active 
part  in  the  management  of  its  affairs,  the  special  powers 
given  to  him  and  the  duties  speciahy  assigned  to  him  by 
the  Act,  beyond  those  assigned  to  the  directors  generally, 
are  very  few.  Besides  the  duty  of  presiding  at  the  meet- 
ings of  the  board,  he  is  one  of  the  officers  named  to  exe- 
cute the  transfer  of  forfeited  shares  which  have  been 
sold :  sec.  41,  s.-s.  3,  and  of  shares  sold  under  execution ; 
sec.  46,  s.-s.  2 ;  or  for  a  debt  to  the  bank :  sec.  77,  s.-s.  3 ; 
to  sign  the  bills  and  notes  of  the  bank :  sec.  73 ;  to  sign  the 
monthly  returns  to  the  Government:  sec.  112,  s.-s.  4; 
special  returns  when  asked  for :  sec.  113 ;  and  the  annual 
returns  of  sums  lying  more  than  five  years  unclaimed: 
sec.  114,  s.-s.  5. 

The  by-laws  contemplated  by  the  next  section  will 
almost  invariably  assign  to  him  important  duties,  espe- 
cially as  to  his  becoming  a  party  to  important  contracts 
on  the  part  of  the  bank,  which  may  not  come  within  the 
scope  of  the  duties  assigned  to  the  general  manager. 

The  directors  may  frame  by-laws  or  rules  regulating 
the  transaction  of  business  at  meetings  of  the  board; 
in  default  of  these,  the  president  or  presiding  director 
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would  be  governed  by  the  usage  of  the  board,  or  the  well- 
established  rules  common  to  such  deliberative  bodies. 
They  may  make  any  regulations  they  choose,  except  that 
they  cannot  override  any  provision  of  the  Act,  or  any 
by-law  passed  by  the  shareholders  under  section  18. 

The  business  of  the  board  should  be  transacted  at 
regularly  called  meetings  attended  by  a  quorum  of  the 
directors.  The  assent  of  a  quorum  of  the  directors  given 
individually  elsewhere  will  not  bind  the  bank.  Full  and 
correct  minutes  of  each  meeting  should  be  kept  and  re- 
corded. Such  minutes  are  usually  read  and  confirmed  at 
the  beginning  of  the  next  succeeding  regular  meeting. 

29.  General  powers  of  directors. — The  directors 
may  make  by-laws  and  regulations,  not  repug- 
nant to  the  provisions  of  this  Act,  or  to  any 
by-law  duly  passed  by  the  shareholders  or  to 
the  laws  of  Canada,  with  respect  to — 

(a)  the  management  and  disposition  of  the  stock, 
property,  affairs  and  concerns  of  the  bank; 

(Z>)  the  duties  and  conduct  of  the  officers,  clerks 
and  servants  employed  therein;  and, 

(c)  all  such  other  matters  as  appertain  to  the 
business  of  a  bank. 

2.  All  by-laws  of  the  bank  heretofore  lawfully 
made  and  now  in  force  with  regard  to  any 
matter  respecting  which  the  directors  may 
make  by-laws  under  this  section,  including  any 
by-laws  for  the  establishing  of  guarantee  and 
pension  funds  for  the  employees  of  the  bank, 
shall  remain  in  force  until  they  are  repealed 
or  altered  by  other  by-laws  made  under  this 
Act.    53  v.,  c.  31,  s.  22.    Am. 
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The  directors  cannot  make  by-laws  or  regulations  re- 
pugnant to  by-laws  validly  passed  by  tbe  shareholders 
under  section  18.  This  was  formerly  left  to  implication, 
but  is  now  expressly  declared. 

Under  the  head  of  ' '  officers  ' '  in  this  section  would  be 
comprised  not  only  those  usually  designated  by  that 
name,  but  also  the  president,  vice-presidents  and  a  man- 
aging director,  if  the  bank  should  have  such  an  officer, 
the  shareholders  being  the  body  to  deal  with  the  remun- 
eration of  these  latter  under  section  18  {g).  These  by- 
laws do  not  require  to  be  approved  by  the  shareholders. 

By-laws  passed  by  the  directors  or  shareholders  while 
binding  upon  the  shareholders  and  officers  of  the  bank, 
are  not  binding  upon  third  parties  unless  they  are  aware 
of  them:  In  re  Asiatic  Banking  Corporation,  L.  R.  4  Ch. 
252  (1869). 

By  section  18  the  shareholders  may  authorize  the  dir- 
ectors to  establish  these  guarantee  and  pension  funds  and 
to  contribute  thereto  out  of  the  funds  of  the  bank. 

30.  Appointment  of  officers. — The  directors  may 
appoint  as  many  officers,  clerks  and  servants 
as  they  consider  necessary  for  the  carrying 
on  of  the  business  of  the  bank. 

2.  Such  officers,  clerks  and  servants  may  be  paid 
such  salaries  and  allowances  as  the  directors 
consider  necessary.  53  V.,  c.  31,  s.  23,  s.-s.  1, 
3.    Am. 

Sub-section  2  of  this  section  formerly  provided  for  the 
appointment  of  a  director  or  directors  for  any  branch  of 
a  bank.  The  omission  of  the  clause  will  not  prevent  this 
being  still  done  if  deemed  necessary  or  desirable;  the 
question  of  their  remuneration  being  one  for  the  share- 
holders: sec.  18  ig). 
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The  term  ' '  officers  ' '  in  this  section  would  not  include 
the  president  or  vice-presidents,  whose  election  is  pro- 
vided for  in  section  24 ;  nor  the  auditors  provided  for  by 
section  56.  The  remuneration  of  these  is  fixed  by  the 
shareholders :  sec.  18  {g),  and  sec.  56  (16).  It  would  in- 
clude the  manager,  and  the  subordinate  officers  of 
the  bank.  The  duties  of  the  manager  and  of  the  other 
officers  should  be  defined  by  a  by-law  passed  under  section 
29.  As  to  some  of  them  the  name  will  indicate  the  duties 
and  scope  of  their  authority.  Third  parties  dealing  with 
them  in  good  faith  may  assume  that  they  have  such 
powers  as  are  usually  possessed  by  such  officers  respec- 
tively: Smith  v.  Hull  Glass  Co.,  11  C.  B.  897  (1852). 

The  cases  given  below  will  help  to  illustrate  the 
powers  and  responsibilities  of  these  officers,  and  as  to 
how  far  banks  have  been  held  liable  for  their  acts  or 
negligence. 

Although  directors  are  only  elected  for  a  year  they 
may  appoint  officers,  etc.,  for  a  longer  period:  Dedham 
Bank  v.  ChicJcering,  3  Pickering  (Mass.)  335  (1825). 

ILLUSTRATIONS. 

1.  The  manager  of  a  bank  has  not,  as  such,  authority 
to  sell  land  belonging  to  the  bank,  and  it  is  doubtful  if 
a  verbal  authorization  by  the  directors  is  sufficient :  Dom- 
inion Bank  v.  Knowlton,  25  Grant  125  (1877). 

2.  Where  a  note  was  made  payable  to  ''  The  Canadian 
Bank  of  Commerce  or  order  "  it  was  endorsed  *'  D.  H. 
Charles,  manager."  It  was  urged  that  the  endorsement 
should  have  been  by  and  in  the  name  of  the  bank,  under 
the  corporate  seal,  or  at  least  with  the  name  of  the 
bank  added  to  the  manager's  name,  but  the  Court  did 
not  find  it  necessary  to  determine  the  point:  Small  v. 
Riddel,  31  U.  C.  C.  P.  373  (1880). 

3.  A  bank  sold  lumber  held  by  it  as  security  for  ad- 
vances, and  the  purchaser  required  a  guarantee  which 


DUTIES  OF  OFFICERS.  61 

the  directors  resolved  to  give  after  examination  by  a 
culler.  The  manager,  however,  gave  a  written  guarantee 
in  the  name  of  the  bank  without  employing  a  culler.  The 
purchaser  being  in  good  faith,  the  bank  was  held  liable 
on  the  guarantee:  Dohell  v.  Ontario  Bank,  3  0.  R.  299 
(1882). 

4.  A  bank  manager  is  not  acting  beyond  the  scope  of 
his  authority  in  accepting  the  cheque  of  a  customer  to 
deliver  to  another  customer  on  a  particular  day,  or  on  the 
happening  of  a  specific  event:  Grieve  v.  Molsons  Bank, 
8  0.  E.  162  (1885). 

5.  Where  a  deed  of  composition  was  executed  by  a 
local  manager  in  the  name  of  the  bank  under  an  ordin- 
ary seal,  it  was  held  not  to  be  binding  on  the  bank,  not 
being  under  the  corporate  seal,  nor  under  a  signature  or 
sign  manual  whereby  it  executed  documents :  Bank  of 
Commerce  v.  Jenkins,  16  0.  E.  215  (1888). 

6.  A  bank  sued  one  of  its  branch  managers  for  dam- 
ages on  two  grounds:  (1)  for  having  taken  a  joint  note 
when  instructed  to  take  only  a  joint  and  several  one,  and 
(2)  for  having  voided  the  note  by  interlining  the  words 
''  jointly  and  severally,"  intending  to  have  the  words  in- 
itialled by  the  makers,  which  was  not  done.  He  sub- 
sequently erased  the  inserted  words.  It  was  held  that  he 
was  liable  on  the  first  ground;  but  as  the  note  he  took 
was  as  good  a  security  as  if  in  the  other  form  the  bank 
was  only  entitled  to  nominal  damages.  Held  on  the 
second  point  that  as  he  acted  in  good  faith,  and  as  his 
superior  officer  and  the  bank  solicitor  were  of  opinion  that 
his  acts  had  not  voided  the  note,  higher  knowledge  could 
not  reasonably  be  expected  from  one  in  his  position :  La 
Banqiie  Provinciale  v.  Charhonneau,  6  0.  L.  E.  302 
(1903). 

7.  The  manager  of  a  bank  may  deal  in  the  ordinary 
and  proper  course  of  banking  business  with  trading  cor- 
porations, even  though  he  is  interested  as  a  shareholder 
and  director  in  them,  and  this  is  not  necessarily  a  viola- 
tion of  the  rule  that  an  agent  cannot  be  allowed  to  place 
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his  duty  in  conflict  with  his  interests:  Bank  of  Upper 
Canada  v.  Bradshaw,  L.  E.  1  P.  C.  479;  17  L.  C.  E.  273 

(1867). 

8.  Where  the  Bank  of  Montreal,  by  its  manager,  ac- 
cepted cheques  drawn  on-  it  by  the  City  Bank,  and  the 
latter  deposited  them  for  value  in  the  Banque  Nationale, 
it  was  held  that  the  Bank  of  Montreal  could  not  refuse 
its  acceptance  thus  made,  and  was  bound  to  guarantee 
and  protect  the  City  Bank  from  all  losses  thereunder: 
Banque  Nationale  v.  City  Bank,  17  L.  C.  J.  197  (1873). 

9.  The  president  and  manager  of  a  bank  has  not,  as 
such,  authority  to  give  to  a  creditor  of  the  bank  a  con- 
siderable amount  of  the  notes  discounted  by  the  bank  to 
guarantee  a  debt  existing  before  the  pledge;  a  special 
resolution  of  the  board  would  be  necessary:  Exchange 
Bank  v.  C.  S  D.  Savings  Bank,  14  E.  L.  8  (1885). 

10.  Where  the  cashier  of  a  bank  borrowed  money  from 
a  savings  bank  in  his  own  name,  but  on  the  representa- 
tion that  it  was  for  his  bank,  and  the  money  was  paid  to 
him  personally  and  not  as  cashier,  but  subsequently 
changes  were  made  in  the  books,  charging  the  loan  to  the 
bank,  the  bank  having  stopped  payment,  and  the  new 
board  elected  after  the  suspension  not  having  repudiated 
the  entries  for  about  a  year,  it  was  held  by  the  Court  of 
Appeal  for  Quebec  that  it  was  ratified  by  acquiescence: 
City  and  District  Savings  Bank  v.  Jacques  Cartier  Bank, 
30  L.  C.  J.  106  (1886).  This  was  reversed  by  the  Privy 
Council  on  the  ground  that  the  new  board  had  full  know- 
ledge of  the  facts,  and  that  acquiescence  and  ratification 
would  not  apply  to  a  debt  which  the  bank  never  owed: 
Banque  Jacques  Cartier  v.  C.  £  D.  Savings  Bank,  13 
App.  Cas.  Ill  (1887). 

11.  Where  the  president  and  manager  of  a  bank  had 
accepted  cheques  of  a  customer  and  made  them  payable 
at  a  future  day,  and  these  were  discounted  by  another 
bank  and  paid  at  maturity  by  the  first-named  bank,  the 
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latter  was  held  liable  for  cheques  subsequently  accepted 
and  discounted  in  the  same  way,  payment  having  been 
refused  on  the  ground  that  the  president  and  manager 
had  exceeded  his  powers:  Exchange  Bank  v.  People's 
Bank  (S.  C.  Can.),  10  L.  N.  362;  7  C.  L.  T.  387  (1887). 

12.  A  bank  which  makes  a  loan  and  accepts  as  col- 
lateral certain  shares  of  its  own  stock,  which  it  procures 
to  be  transferred  to  its  manager,  is  liable  to  the  borrower 
for  the  return  of  this  stock  when  the  latter  has  paid  the 
debt,  although  the  transfer  was  illegal :  Exchange  Bank 
V.  Fletcher,  19  R.  L.  377  (1890). 

13.  Directors  cannot  divest  themselves  of  their  per- 
sonal responsibility.  While  they  are  at  liberty  to  employ 
such  assistants  as  may  be  required  to  carry  on  the  busi- 
ness of  the  bank,  they  are  nevertheless  responsible  for 
the  fault  and  misconduct  of  the  employees,  unless  the  in- 
jurious acts  complained  of  are  such  as  could  not  have 
been  prevented  by  the  exercise  of  reasonable  diligence 
on  their  part :  McDonald  v.  Rankin,  M.  L.  R.  7  S.  C.  44 
(1890) ;  Stavert  v.  Lovitt,  42  N.  S.  449  (1908). 

14.  "Where  a  cashier  whose  duty  it  was  to  obtain  the 
acceptance  of  bills  of  exchange,  in  which  the  bank  was 
interested,  fraudulently,  but  without  the  knowledge  of 
the  president  or  directors,  by  a  material  false  representa- 
tion, induced  the  drawee  to  accept  such  a  bill,  the  bank 
was  held  liable:  Mackay  v.  Commercial  Bank,  L.  R.  5 
P.  C.  394  (1874). 

15.  Where  the  agent  of  a  bank,  who  was  a  partner  in 
a  firm  doing  business  with  the  bank,  obtained  the  signa- 
ture of  respondent  to  accommodation  drafts  which  he 
discounted  for  the  benefit  of  his  firm,  the  latter  became 
liable,  although  their  name  did  not  appear  on  the  drafts : 
Merchants  Bank  v.  Whidden,  19  S.  C.  Can.  53  (1890). 

16.  It  is  no  part  of  the  business  of  the  agent  of  a 
bank  to  start  a  criminal  prosecution,  and  when  he  does 
so   without   special   authority   the   bank   is   not   liable: 
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Thompson  v.  Bank  of  Nova  Scotia,  13  C.  L.  T.  311  (1893). 
See  Oiuston  v.  Bank  of  N.  S.  W .,  4  App.  Cas.  270  (1879). 

17.  The  local  manager  of  a  bank  having  received  a 
draft,  induced  the  drawee  to  accept  it  by  falsely  repre- 
senting that  certain  goods  of  his  own  were  held  by  the 
bank  as  security  for  the  draft.  Held,  that  the  bank  was 
not  bound  by  such  representation ;  that  the  knowledge  of 
the  manager  with  which  the  bank  would  be  affected 
should  be  confined  to  knowledge  of  what  was  material  to 
the  transaction,  and  the  duty  of  the  manager  to  make 
known  to  the  bank:  Richards  v.  Bank  of  Nova  Scotia,  26 
S.  C.  Can.  381  (1896). 

18.  Where  an  acceptance  was  indorsed  to  a  bank,  and 
the  cashier  sued  on  it  in  his  own  name,  and  the  acceptor 
paid  the  amount  to  the  cashier,  it  was  held  to  be  a  fair 
inference  that  this  was  pajTnent  to  the  bank:  Seeley  v. 
Cox,  28  N.  S.  210  (1896).  Afifinned  by  the  Supreme 
Court  of  Canada:  Coutlee's  Digest,  p.  199. 

19.  The  local  manager  of  a  bank  induced  a  lady  who 
had  a  deposit  account  to  purchase  houses  on  which  the 
bank  had  a  lien.  She  gave  him  up  the  receipt,  and  he 
gave  her  one  for  the  balance  after  deducting  the  price  of 
the  houses.  He  appropriated  the  money.  The  jury 
found  that  he  led  her  to  believe  he  was  acting  for  the  bank, 
and  that  he  had  authority  to  assign  an  equitable  mort- 
gage. The  bank  was  held  liable  to  her:  Thompson  v. 
Bell,  23  L.  J.  Ex.  321  (1854). 

20.  An  ofiicer  of  a  bank  occupies  a  fiduciary  position, 
and  any  secret  profit  made  by  him  in  connection  with  the 
business  of  the  bank,  belongs  to  the  bank:  General  Ex- 
change Bank  v.  Horner,  L.  R.  9  Eq.  480  (1870). 

21.  If  an  officer  exceeds  his  authority,  the  bank  may 
be  bound  if  the  act  is  within  the  scope  of  his  employment, 
and  the  other  party  is  not  aware  that  he  is  exceeding  his 
authoritv:  Bayley  v.  Manchester,  etc.,  Ry.  Co.,  L.  R.  8 
C.  P.  148  (1873). 
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22.  Where  it  was  known  to  the  customer  of  a  bank, 
that  an  officer  had  no  authority  witliout  express  approval 
of  the  bank  manager  to  receive  the  money  or  to  fix  the 
terms  on  which  it  was  to  be  transferred  to  a  distant  point, 
and  there  was  no  holding  out  by  the  bank  of  the  officer  as 
apparently  invested  with  any  authority  greater  than  he 
was  known  to  the  customer  to  possess,  the  bank  was  not 
liable  for  misappropriation  of  the  money  by  the  officer : 
Russo-Chinese  Bank  v.  Li  Yan  Sam,  [1910]  A.  C.  174. 

The  powers  and  duties  of  a  cashier  in  the  United 
States  have  been  laid  down  as  follows: 

He  is  the  chief  executive  officer  through  whom  the 
whole  financial  operations  of  the  bank  are  conducted. 
He  receives  and  pays  out  its  moneys,  collects  and  pays 
its  debts,  and  receives  and  transfers  its  commercial  se- 
curities. Subordinate  officers  may  be  appointed,  but  they 
are  under  his  direction.  They  may  be  clothed  with  power 
to  certify  cheques,  but  this  would  not  affect  his  right  to 
do  the  same  thing.  The  directors  may  limit  his  authority 
as  they  deem  proper,  but  this  would  not  affect  those  to 
whom  the  limitation  is  unknown:  Merchants'  Bank  v. 
State  Bank,  10  Wallace  (U.  S.),  at  p.  650  (1S70). 

The  ordinary  duties  of  a  cashier  do  not  comprehend 
the  making  of  a  contract,  which  involves  the  payment  of 
money,  without  an  express  authority  from  the  directors, 
unless  it  be  such  as  relates  to  the  customary  transactions 
of  the  bank:  Morse  v.  Mass.  National  Bank,  1  Holmes 
C.  C.  (U.  S.)  209  (1873) ;  V.  S.  v.  Baiik  of  Columbus,  21 
Howard  (U.  S.),  364  (1858). 

He  may  indorse,  negotiate  and  transfer  all  negotiable 
paper  on  behalf  of  the  bank:  Wild  v.  Bank  of  Passama- 
quoddij,  3  Mason  C.  C.  (U.  S.)  505  (1825);  but  without 
special  authority  he  has  not  a  right  to  dispose  of  non- 
negotiable  paper,  or  other  property  the  dealing  in  which 
is  not  in  the  ordinary  course  of  banking:  Barrick  v. 
Austin,  21  Barbour  (N.  Y.)  241  (1855). 

m'l.b.a. — 5 
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If  the  directors,  through  inattention  or  otherwise, 
allow  the  cashier  to  pursue  a  line  of  conduct  for  a  con- 
siderable period  without  objection,  the  bank  would  be 
bound  in  favor  of  parties  dealing  with  him  in  good  faith : 
Caldtvell  v.  National  Bank,  64  Barbour  (N.  Y.)  333  (1869). 

The  word  cashier  is  not  now  used  in  Canadian  banks ; 
the  duties  formerly  discharged  by  the  cashier  are  now, 
as  a  rule,  assigned  with  others  to  the  general  manager. 

3.  Security. — The  directors  shall,  before  permit- 
ting any  general  manager,  manager,  or  other 
officer,  clerk  or  servant  of  the  bank  to  enter 
upon  the  duties  of  his  office,  require  him  to 
give  a  bond,  guarantee  or  other  security  to  the 
satisfaction  of  the  directors,  for  the  due  and 
faithful  performance  of  his  duties.  53  V.,  c. 
31,  s.  23,  (4).    Am. 

The  words  ''  general  manager,  manager,  or  other," 
are  new,  having  been  substituted  for  the  word  ' '  cashier. ' ' 

The  taking  of  security  ' '  for  the  due  and  faithful  per- 
formance of  his  duties  "  from  each  of  these  officers  is 
compulsory.  Directors  who  neglect  this  duty  might  be 
held  personally  responsible  in  case  of  loss. 

A  contract  of  guarantee,  by  the  Statute  of  Frauds 
and  by  Article  1233  of  the  Civil  Code  of  Quebec,  must 
be  in  writing.  The  employment  of  the  person  guaranteed 
is  a  sufficient  consideration  for  the  contract.  The  rela- 
tions and  liability  of  the  respective  parties  towards  each 
other  will  be  determined  by  the  laws  of  the  respective 
provinces  on  the  subject  of  suretyship,  which,  however, 
do  not  materially  differ. 

Formerly  private  bonds  were  the  rule ;  now  the  bonds 
of  incorporated  guarantee  companies  are  generally  given 
or  required.  These  usually  contain  special  stipulations 
as  to  employment,  notice  of  irregularities,  etc.,  which 
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should  be  carefully  examined  on  behalf  of  the  bank,  to 
see  that  they  fully  comply  with  the  requirements  of  the 
Act.  It  is  to  be  borne  in  mind  that  a  surety's  liability  is 
not  to  be  extended  beyond  the  terms  of  his  engagement. 
As  a  bond  in  the  terms  of  the  Act  would  be  held  to  guar- 
antee not  only  the  honesty  of  the  employee,  but  also  his 
competency  for  the  position,  any  material  change  in  his 
position  or  duties  which  increases  the  risk  would  dis- 
charge the  surety,  unless  the  contract  makes  provision 
for  it.  Where  the  agreement  between  the  bank  and  the 
employee  is  made  a  part  of  the  contract  with  the  surety, 
a  change,  even  if  not  material,  would  bring  about  the 
same  result.  In  view  of  the  law  of  all  the  provinces  being 
so  favorable  to  the  release  of  sureties,  banks  cannot  be 
too  careful  as  to  the  bonds  they  accept.  The  following 
cases  will  aid  in  illustrating  the  law  on  the  subject: 

ILLUSTRATIONS. 

1.  A  bond  given  in  favor  of  an  agent  of  a  bank  will 
not  cover  losses  occurring  through  his  fault  after  his 
appointment  as  cashier :  Bank  of  Upper  Canada  v.  Cov- 
ert, 5  U.  C.  0.  S.  541  (1836). 

2.  Where  the  bond  said  nothing  about  the  salary  of 
the  employee,  the  sureties  cannot  set  up  as  a  defence  a 
change  in  the  mode  of  his  remuneration :  Bank  of  Toronto 
V.  Wilmot,  19  U.  C.  Q.  B.  73  (1859). 

3.  Where  a  bond  was  given  for  faithful  service  "  as 
clerk,  or  in  any  other  capacity  whatsoever, ' '  a  plea  that 
the  clerk  was  transferred  to  the  position  of  teller, 
whereby  the  risk  was  increased,  is  bad :  Royal  Canadian 
Bank  V.  Yates,  19  U. -C.  C.  P.  439  (1869). 

4.  The  sureties  of  an  absconding  bank  cashier  are  not 
relieved  from  liability  by  showing  that  the  directors  em- 
ployed him  in  transacting  what  was  not  properly  bank- 
ing business,  in  the  course  of  which  he  appropriated  the 
bank  funds  to  his  own  use ;  the  claim  against  the  sureties 
being  for  the  money  so  appropriated  by  him,  and  not  for 
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losses  occasioned  by  such  illegal  transactions.  Nor  are 
the  sureties  discharged  by  the  negligence  of  the  directors 
in  not  inspecting  the  books  and  detecting  such  misappro- 
priation, unless  it  amounts  to  connivance,  or  such  gross 
negligence  as  to  warrant  the  inference  of  fraud :  Springer 
V.  The  Exchange  Bank,  14  S.  C.  Can.  716  (1887). 

5.  Where  a  teller  was  engaged  at  a  salary  of  £300  per 
annum,  and  by  the  same  deed  defendants  became  his 
sureties,  a  subsequent  reduction  of  his  salary  without 
the  consent  of  the  sureties  freed  them  from  liability  for 
losses  occurring  after  such  reduction:  City  Bank  v. 
Broivn,  2  L.  C.  R.  246  (1852). 

6.  The  allowing  by  a  bank  manager  of  overdrafts, 
without  security,  is  infidelity  and  an  irregularity  within 
the  meaning  of  the  bond  guaranteeing  the  bank  against 
loss  by  want  of  integrity,  honesty  and  fidelity,  or  by 
negligence,  default  or  irregularity  on  his  part:  Bank  of 
Toronto  v.  European  Assurance  Society,  14  L.  C.  J.  186 
(1870).    Affirmed  by  the  Privy  Council,  7  R.  L.  57  (1875). 

7.  An  employee  left  a  large  sum  of  money  in  open 
bags  in  his  room  while  he  went  to  lunch.  In  his  absence 
the  room  was  broken  into  and  the  money  stolen.  The 
company  that  had  guaranteed  that  he  should  diligently 
and  faithfully  discharge  his  duties  was  held  liable :  Citi- 
zens Ins.  Co\.  G.  T.  B.  Co.,  3  L.  N.  312  (1880). 

8.  A  package  of  bank  notes  was  found  to  contain 
$6,300  less  than  the  amount  which  the  teller  had  endorsed 
on  it.  The  fraud  had  been  going  on  for  years,  but  was 
skilfully  covered  up  by  false  entries,  so  that  it  had 
escaped  detection  during  the  regular  inspections.  The 
company  which  had  guaranteed  his  fidelity  was  held 
liable,  but  only  for  $1,400,  the  amount  taken  subsequent 
to  their  guarantee:  Banque  Nationale  v.  Lesperance,  4 
L.  N.  147  ('1881). 

9.  A  bond  given  in  favor  of  a  cashier,  for  the  faithful 
performance  of  his  duties  "  as  an  employee  of  the  bank  '^ 
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does  not  cover  defalcations  after  he  was  made  managing- 
director  and  president:  Exchange  Bank  v.  Gault,  30  L. 
C.  J.  259  (1886). 

10.  A  bank  cashier  took  to  his  residence  bank  notes 
to  sign.  He  brought  them  back  to  the  bank,  and  there 
substituted  $5  notes  for  $10  notes.  It  was  hekl  that  as 
the  taking  of  the  notes  to  his  house  had  not  contributed 
to  the  defalcation,  there  was  no  negligence  on  the  part 
of  the  bank  to  avoid  the  policy,  and  his  act  came  under 
the  clause  guaranteeing  against  loss  caused  by  "  fraud 
and  dishonesty  amounting  to  embezzlement."  He  also 
induced  the  ledger-keeper  to  certify  his  cheques  for  a 
large  sum,  although  he  had  no  funds,  and  some  of  these 
were  paid.  This  was  also  held  to  come  under  the  same 
clause.  The  bank  gave  notice  to  the  guarantee  company 
the  day  after  his  fraud  was  discovered.  This  was  held 
to  be  in  reasonable  time,  and  the  fact  that  after  his 
absconding  the  bank  followed  him  and  recovered  a  large 
part  of  the  money,  did  not  relieve  the  guarantee  com- 
pany, as  there  remained  a  loss  exceeding  the  amount  of 
the  policy:  London  Guarantee  Co.  v.  Hochelaga  Bank, 
Q.  E.  3  Q.  B.  25  (1893). 

11.  A  bond  given  for  the  good  conduct  of  an  em- 
ployee, ''  a  clerk,"  does  not  cover  defaults  after  he  be- 
came manager,  it  being  shewn  conclusively  that  he  ceased 
to  be  clerk  when  he  became  manager:  Anderson  v.  Thorn- 
ton, 3  Q.  B.  271  (1842). 

12.  Moneys  received  by  an  agent  not  in  pursuance  of 
the  particular  agency  disclosed  to  the  surety  in  the  bond, 
are  not  covered  by  a  general  clause  as  to  handing  over 
moneys  received :  Napier  v.  Bruce,  8  CI.  &  F.  470  (T.842). 

13.  Where  a  bank  without  the  consent  of  the  surety 
made  a  new  arrangement  with  a  clerk  increasing  his 
salary,  and  also  increasing  his  liability,  the  surety  was 
held  to  have  been  relieved:  Bonar  v.  Macdonald,  3  H. 
L.  Cas.  226  (1850). 
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14.  Where  the  mode  of  payment  of  the  employee  is 
recited  in  the  bond,  and  this  is  changed,  it  may  operate 
to  discharge  the  surety :  London  &  N.  W.  Ry.  Co.  v.  Whin- 
ray,  10  Exch.  77  (1854). 

15.  A  surety  guaranteeing  the  honesty  of  an  employee 
is  not  relieved  from  his  obligation  because  the  employer 
fails  to  use  all  the  means  in  his  power  to  guard  against 
the  consequences  of  dishonesty.  Mere  passive  inactivity 
is  not  enough ;  there  must  be  some  positive  act  done  to  the 
prejudice  of  the  surety,  or  such  degree  of  negligence  as 
to  imply  connivance  and  to  amount  to  fraud:  Black  v. 
Ottoman  Bank,  8  Jur.  N.  S.  (P.  C.)  801  (1862). 

16.  If  the  insured  should  be  guilty  of  dishonesty  and 
the  bank  retain  him  in  its  service  without  the  knowledge 
or  consent  of  the  surety,  express  or  implied,  it  will 
have  no  recourse  against  the  surety  for  any  subsequent 
loss:  Phillips  v.  Foxall,  L.  E.  7  Q.  B.  666  (1872) ;  Sander- 
son v.  Aston,  L.  E.  8  Ex.  73  (1873). 

17.  A  bond  well  and  truly  to  execute  the  duties  of 
cashier  or  teller  of  a  bank,  includes  not  only  honesty, 
but  reasonable  skill  and  diligence.  If,  therefore,  he  per- 
forms those  duties  negligently  and  unskilfully,  or  if  he 
violates  them  from  want  of  capacity  and  care,  the  condi- 
tion of  the  bond  is  broken:  Barrington  v.  Bank  of  Wash- 
ington, 14  Sergeant  &  Eawle  (Pa.)  405  (1826) ;  American 
Bank  v.  Adams,  12  Pickering  (Mass.)  303  (1832);  Minor 
V.  Mechanics'  Bank,  1  Peters  46  (1828). 

18.  Where  the  bond  was  given  in  favor  of  an  assist- 
ant bookkeeper  in  a  bank,  that  he  should  faithfully  dis- 
charge the  trust  reposed  in  him  as  such  assistant  book- 
keeper, and  while  keeping  a  journal  which  until  after  the 
bond  was  given  had  been  kept  by  the  teller,  he  embezzled 
money  and  made  fraudulent  entries  in  this  journal  to 
conceal  his  crime,  it  was  held  that  the  sureties  were  not 
relieved:  Rochester  City  Bank  v.  Elivood,  21  N.  Y.  88 
('I860).  See  also  Detroit  Savings  Bank  v.  Ziegler,  49 
Mich.  157  (1882). 
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A  number  of  the  banks  have  established  guarantee 
funds  of  their  own  under  sections  18  and  29,  to  which 
both  the  banks  themselves  and  the  employees  contribute. 

31.  Special  general  meetings.— A  special  general 
meeting  of  the  shareholders  of  the  bank  may 
be  called  at  any  time  by — 

(a)  the  directors  of  the  bank  or  any  four  of 
them;  or, 

(h)  any  number  not  less  than  twenty-five  of  the 
shareholders,  acting  by  themselves  or  by  their 
proxies,  who  are  together  proprietors  of  at 
least  one-tenth  of  the  paid-up  capital  stock  of 
the  bank. 

2.  Such  directors  or  shareholders  shall  give  six 
weeks'  previous  public  notice,  specifying 
therein  the  object  of  such  meeting. 

3.  Such  meeting  shall  be  held  at  the  usual  place 
of  meeting  of  the  shareholders.  53  V.,  c.  31, 
s.  24. 

The  pubHc  notice  of  such  special  meeting  should  be 
pubUshed  for  six  weeks  in  one  or  more  newspapers  pub- 
lished at  the  place  where  the  chief  office  of  the  bank  is 
situate,  and  also  in  the  Canada  Gazette:  sec.  2,  s.-s.  2. 
No  business  can  come  before  the  meeting  except  that 
specified  in  the  notice.  The  proxies  should  be  less  than 
two  years  old,  and  the  other  provisions  of  the  next  sec- 
tion will  apply  to  the  proceedings  at  such  meeting. 

Notices  of  special  meetings  are  not  to  be  construed 
with  excessive  strictness,  provided  they  give  the  share- 
holders fair  notice  of  what  is  proposed  to  be  done: 
Wright's  Case,  L.  E.  12  Eq.  335^  (1871) ;  Irvine  v.  Union 
Bank  of  Australia,  2  App.  Cas.  375  (1877) ;  Boschoek  Co. 
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V.  Fuke,  [1906]  1  Cli.  148.  Notice  of  a  meeting  for  "  spe- 
cial business  "  is  not  sufficient  for  such  a  meeting: 
Wills  V.  Murray,  4  Ex.  843  (1850). 

The  meeting  need  not  necessarily  be  held  in  the  room 
in  which  the  shareholders  usually  meet.  A  meeting  called 
for  some  suitable  place  in  the  town  where  the  chief  office 
is  situate  would,  no  doubt,  be  held  to  be  a  reasonable 
compliance  with  the  section,  especially  if  the  other  could 
not  be  obtained  for  the  purpose. 

4.  If  the  object  of  the  special  general  meeting  is 

to  consider  the  proposed  removal,  for  malad- 
ministration or  other  specified  and  apparently 
just  cause,  of  the  president  or  vice-president, 
or  of  a  director  of  the  bank,  and  if  a  majority 
of  the  votes  of  the  shareholders  at  the  meeting 
is  given  for  such  removal,  a  director  to  replace 
him  shall  be  elected  or  appointed  in  the  man- 
ner provided  by  the  by-laws  of  the  bank,  or, 
if  there  are  no  by-laws  providing  therefor,  by 
the  shareholders  at  the  meeting. 

5.  If  it  is  the  president  or  vice-president  who  is 

removed,  his  office  shall  be  filled  by  the  direc- 
tors in  the  manner  provided  in  case  of  a 
vacancy  occurring  in  the  office  of  president  or 
vice-president.    53  V.,  c.  31,  s.  24. 

In  the  absence  of  such  special  power  as  is  contained  in 
this  section,  the  shareholders  would  have  no  right  to 
remove  the  president,  vice-president  or  a  director;  but 
they  would  hold  office  for  the  year  for  which  they  were 
elected,  unless  removed  by  the  Court:  Imperial  Co.  v. 
Hampson,  23  Ch.  D.  1  (1882). 

The  cause  of  complaint  should  be  specified  in  the 
notice.  A  notice  to  remove  "  any  of  the  directors  " 
would  justify  a  resolution  to  remove  all  of  them :  Isle  of 
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Wight  Rtj.  Co.  v.  Tahourdin,  25  Ch.  D.  320  (1883).  No 
particular  quorum  of  shareholders  or  number  of  shares 
is  required  at  such  a  meeting;  but  the  number  should 
not  be  unreasonably  small:  Lindley  on  Companies  (6th 
ed.)  13.  208.  If  the  proceedings  be  bona  fide  the  Courts  will 
not  interfere  with  the  discretion  of  the  shareholders. 
The  voting  on  the  question  of  removal  must  be  by  ballot : 
sec.  32.  When  a  vacancy  has  been  created  by  such  a 
vote  the  vacant  place  on  the  board  will  be  filled  in  the 
manner  provided  by  the  by-laws  of  the  bank.  If  there 
be  no  by-law  on  the  subject  the  shareholders  will  fill 
the  place  on  the  board  by  a  ballot  vote  at  such  meeting. 
In  such  a  case  this  should  be  mentioned  in  the  notice. 
If  it  should  be  the  president  or  vice-president  that  has 
been  thus  removed,  the  board,  as  thus  filled  up,  would 
elect  a  successor  in  the  manner  provided  by  section  24. 

32.  Voting  of  shareholders. — Every  shareholder 
shall,  on  all  occasions  on  which  the  votes  of  the 
shareholders  are  taken,  have  one  vote  for  each 
share  held  by  him  for  at  least  thirty  days 
before  the  time  of  meeting. 

2.  In  all  cases  when  the  votes  of  the  shareholders 
are  taken,  the  voting  shall  be  by  ballot.  53  V., 
c.  31,  s.  25. 

If  some  shares  are  fully  paid  up  and  others  only 
partly,  the  latter  have  equal  voting  right  with  the  former, 
provided  no  calls  are  owing  and  unpaid :  Purdom  v.  On- 
tario Loan  and  Debenture  Co.,  22  0.  R.  597  (1892). 

No  shares  which  have  been  transferred  within  the 
thirty  clear  days  preceding  the  meeting  can  be  voted 
upon  by  either  party. 

The  meeting  may  appoint  scrutineers,  although  the 
Act  is  silent  on  the  point:  Wandsworth  Co.  v.  Wright,  22 
L.  T.  N.  S.  404  (1870). 
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A  candidate  for  the  office  of  director  should  not  be  a 
scrutineer  on  a  vote  for  the  election  of  directors:  Dick- 
son V.  McMurray,  28  Grant  533  (1881). 

A  shareholder  may  vote  although  not  present  when 
the  poll  was  demanded :  Campbell  v.  Maund,  5  A.  &  E.  865 
(1836). 

The  poll  should  be  kept  open  until  all  the  votes  pres- 
ent are  recorded:  Reg.  v.  Wimbledon,  8  Q.  B.  D.  459 
(1882);  Reg.  v.  St.  Pancras,  11  A.  &  E.  15  (1839) ;  Reg. 
V.  Lambeth,  8  A.  &  E.  356  (1838). 

3.  All  questions  proposed  for  the  consideration  of 

the  shareholders  shall  be  determined  by  a 
majority  of  the  votes  of  the  shareholders  pre- 
sent or  represented  by  proxy. 

4.  The  chairman  elected  to  preside  at  any  meeting 
of  the  shareholders  shall  vote  as  a  shareholder 
only,  unless  there  is  a  tie,  in  v^hich  case  he 
shall,  except  as  to  the  election  of  a  director, 
have  a  casting  vote.    53  V.,  c.  31,  s.  25. 

At  all  meetings  of  shareholders  they  have  the  right  to 
elect  any  one  of  their  number  as  chairman.  The  secre- 
tary need  not  be  a  shareholder.  In  many  bodies  certain 
questions  require  a  two-thirds  or  three-fourths  vote ;  but 
at  meetings  of  bank  shareholders  a  bare  majority  of  the 
shares  present  and  voting  is  sufficient  in  nearly  all  cases. 
A  by-law  to  reduce  the  stock  requires  a  majority  of  the 
whole  stock :  sec.  35.  A  resolution  approving  of  an  agree- 
ment to  sell  the  assets  of  a  bank  to  another  bank  requires 
the  assent  of  shareholders  representing  two-thirds  of  the 
subscribed  capital  of  the  selHng  bank:  sec.  102. 

While  a  director  cannot  in  the  board  vote  on  any 
question  in  wliich  he  has  a  personal  pecuniary  interest, 
a  shareholder,  even  though  he  be  a  director,  is  not  under 
the  same  disability  at  a  meeting  of  shareholders :  N.  W. 
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Transportation  Co.  v.  Beattij,  12  App.  Cas.  589  (1887) ; 
Salomon  v.  Salomon,  [1897]  A.  C.  22;  Burland  v.  Earle, 
[1902]  A.  C.  94. 

The  chairman  should  conduct  the  proceedings  accord- 
ing to  the  Act  and  the  recognized  rules  of  order  and  pro- 
cedure, subject  to  an  appeal  to  the  meeting  by  any  dis- 
satisfied shareholder. 

5.  If  two  or  more  persons  are  joint  holders  of 

shares,  any  one  of  the  joint  holders  may  be 
empowered,  by  letter  of  attorney  from  the 
other  joint  holder  or  holders,  or  a  majority  of 
them,  to  represent  the  said  shares,  and  to  vote 
accordingly.    53  V.,  c.  31,  s.  25. 

Joint  holders  of  shares,  such  as  executors,  trustees,  a 
firm,  or  the  like,  may  either  all  jom  in  a  proxy  to  another 
shareholder,  or  one  of  them  may  be  authorized  by  the 
others  or  a  majority  of  them  to  act.  "  When  an  act  or 
thing  is  required  to  be  done  by  more  than  two  persons, 
a  majority  of  them  may  do  it":  Interpretation  Act, 
R.  S.  C.  chap.  1,  sec.  31  (c).  They  might  also  all  attend 
and  act  jointly. 

6.  Shareholders  may  vote  by  proxy,  but  no  person 
other  than  a  shareholder  eligible  to  vote  shall 
be  permitted  to  vote  or  act  as  proxy. 

7.  No  general  manager,  manager,  clerk  or  other 

subordinate  officer  of  the  bank  shall  vote  either 
in  person  or  by  proxy,  or  hold  a  proxy  for  the 
purpose  of  voting.    Am. 

8.  No  appointment  of  a  proxy  to  vote  at  any 
meeting  of  the  shareholders  of  the  bank  shall 
be  valid  for  that  purpose  unless  it  has  been 
made  or  renewed  in  writing  within  one  year 
last  preceding  the  time  of  such  meeting.  Am. 
53  v.,  c.  31,  s.  25. 
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See  note  under  section  18  as  to  proxies.  A  share- 
holder to  be  entitled  to  vote  on  his  own  shares  must  have 
held  the  shares  on  which  he  proposes  to  vote  at  least 
30  days  before  the  meeting:  s.-s.  1;  must  not  be  one  of 
the  officers  of  the  bank  indicated  in  s.-s.  7 ;  and  must  not 
be  in  arrear  for  any  call :  s.-s.  9.  To  vote  as  proxy,  his 
proxy  must  have  been  produced  and  recorded  for  the 
time  fixed  by  bj'-law  of  the  bank:  s.  18  (6) ;  and  must  not 
be  a  year  old. 

9.  No  shareholder  shall  vote,  either  in  person  or 
by  proxy,  on  any  question  proposed  for  the 
consideration  of  the  shareholders  of  the  bank 
at  any  meeting  of  the  shareholders,  or  in  any 
case  in  which  the  votes  of  the  shareholders  of 
the  bank  are  taken,  unless  he  has  paid  all  calls 
made  by  the  directors  which  are  then  due  and 
payable.    53  V.,  c.  31,  s.  25. 

CAPITAL    STOCK. 

33.  Increase  of  capital.— The  capital  stock  of  the 
bank  may  be  increased,  from  time  to  time,  by 
such  percentage,  or  by  such  amount,  as  is  de- 
termined upon  by  by-law  passed  by  the  share- 
holders at  the  annual  general  meeting,  or  at 
any  si3ecial  general  meeting  called  for  the 
purpose. 

2.  No  such  by-law  shall  come  into  operation,  or 
be  of  any  force  or  effect,  unless  and  until  a 
certificate  approving  thereof  has  been  issued 
by  the  Treasury  Board. 

3.  No  such  certificate  shall  be  issued  by  the  Trea- 

sury Board  unless  application  therefor  is  made 
within  tlirce  months  from  the  time  of  the  pass- 
ing of  the  by-law,  nor  unless  it  aj^pears  to  the 
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satisfaction  of  the  Treasury  Board  that  a  copy 
of  the  by-law,  together  with  notice  of  intention 
to  apply  for  the  certificate,  has  been  published 
for  at  least  four  weeks  in  The  Canada  Gazette, 
and  in  one  or  more  newspa^Ders  published  in 
the  place  where  the  chief  office  of  the  bank  is 
situate. 

4.  Nothing  herein  contained  shall  be  construed  to 
prevent  the  Treasury  Board  from  refusing  to 
issue  such  certificate  if  it  thinks  best  so  to  do. 
53  Y:,  c.  31,  s.  26. 

No  notice  is  required  by  the  Act  to  enable  the  share- 
holders to  pass  such  a  by-law  at  the  annual  meeting. 
Shareholders  dissatisfied  with  the  action  of  the  meeting 
could  appeal  to  the  Treasury  Board.  The  Treasury 
Board  may  refuse  to  issue  a  certificate  in  case  a  by-law 
is  passed ;  but  cannot  issue  one  in  case  the  by-law  is  de- 
feated at  the  meeting. 

The  last  clause  was  no  doubt  inserted  to  prevent  the 
recurrence  of  such  a  case  as  that  of  The  Massey  Manu- 
facturing Co.,  13  Ont.  A.  R.  416  (1886),  where  it  was  held 
that  under  the  Ontario  Letters  Patent  Act  the  Provin- 
cial Secretary  was  obhged  to  issue  the  notice  of  an  in- 
crease of  capital,  when  the  conditions  were  compHed 
with,  and  that  he  could  exercise  no  discretion  in  the 
matter. 

Where  a  bank  purchases  the  assets  of  another  bank 
and  decides  to  increase  its  capital  for  that  purpose,  and 
the  shareholders  approve,  the  Governor  in  Council  may 
authorize  such  increase  without  the  observance  of  the 
provisions  of  this  section:  sees.  103,  104  and  105. 

34.  Allotment  of  stock.— Any  of  the  original  un- 
subscribed capital  stock,  or  of  the  increased 
stock  of  the  bank,  shall,  at  such  time  as  the 
directors  determine,  be  allotted  to  the  then 
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shareholders  of  the  bank  pro  rata,  at  such  rate 
and  on  such  terms  as  are  fixed  by  the  directors : 
Provided  that — 

{a)  no  fraction  of  a  share  shall  be  so  allotted; 

(h)  in  no  case  shall  a  rate  be  fixed  by  the  direc- 
tors which  will  make  the  premium,  if  any, 
paid  or  payable  on  the  stock  so  allotted,  exceed 
the  percentage  which  the  rest  or  reserve  fund 
of  the  bank  then  bears  to  the  paid-up  capital 
stock  thereof ;  and, 

(c)  payment  shall  not  be  required  in  greater 
amounts  or  at  shorter  intervals  than  ten  per 
cent  of  the  i3rice  every  thirty  days. 

2.  Notice  of  allotment  shall  be  mailed  to  the  share- 

holders at  their  last  known  post  office  address 
as  shown  by  the  record  of  the  bank,  and  the 
directors  shall  in  such  notice  fix  a  date  not  less 
than  ninety  days  from  the  day  on  which  the 
notice  is  mailed  within  which  the  allotment 
is  to  be  accepted. 

3.  Any  of  such  allotted  stock  which  is  not  accepted 
by  a  shareholder  to  whom  the  allotment  has 
been  made,  within  the  time  so  fixed,  or  which 
lie  declines  to  accept,  together  with  such  shares 
as  remain  unallotted  because  of  the  provisions 
of  this  section  that  no  fraction  of  a  share  can 
be  allotted,  may  be  offered  for  subscription  to 
tlie  public  in  such  manner  and  on  such  terms 
as  the  directors  prescribe. 

4.  Any  sums  received  in  excess  of  the  rate  per 

share  fixed  by  the  directors  under  this  section 
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in  respect  of  fractions  of  shares  offered  for 
subscription  to  the  public  shall  be  rateably  dis- 
tributed to  the  resi^ective  shareholders  from 
whose  shares  the  fractions  arose.    53  V.,  c.  31, 

s.  27.     Am. 

Clause  (c)  of  the  first  sub-section  is  new.  It  applies 
the  general  rule  in  section  38  to  these  calls.  Sub-sections 
2  and  4  are  also  new,  as  is  also  the  provision  in  sub-sec- 
tion 1  authorizing  the  directors  to  fix  "  terms  "  to  the 
allotment,  and  that  in  sub-section  3  relating  to  fractions 
of  shares. 

It  will  be  seen  that  when  offering  this  stock  to  the 
shareholders  a  maximum  premium  is  prescribed.  When 
offered  to  the  public  the  directors  have  full  power  to 
fix  the  rate.  They  cannot,  however,  in  either  case,  offer 
it  below  par.  If  they  should  do  so  the  purchasers  would 
be  liable  to  be  called  upon  to  pay  the  difference  between 
the  amount  paid  by  them  and  the  par  value  of  their 
shares:  Ooregum  Gold  Mining  Co.  v.  Roper,  [1892]  A.  C. 
125;  Welton  v.  Sajfery,  [1897]  A.  C.  299;  North  West 
Electric  Co.  v.  Walsh,  29  S.  C.  E.  33  (1898).  If,  however, 
the  stock  had  passed  into  the  hands  of  a  bona  fide  pur- 
chaser for  value  without  notice  of  the  irregularity  he 
would  not  be  liable  to  pay  such  difference:  McCraken 
v.  Mclntyre,  1  S.  C.  Can.  479  (1877);  BurUnshaiv  v. 
Nicolls,  3  App.  Cas.  1004  (1878);  Parhurifs  Case,  [1896] 
1  Ch.  100;  Bloomenthal  v.  Ford,  [1897]  A.  C.  156. 

35.  Reduction  of  capital. — The  capital  stock  of 
the  bank  may  be  reduced  by  by-law  passed  by 
the  shareholders  at  the  annual  general  meet- 
ing, or  at  a  special  general  meeting  called  for 
the  purpose. 

2.  No  such  by-law  shall  come  into  operation  or  be 
of  force  or  effect  until  a  certificate  approving 
thereof  has  been  issued  by  the  Treasury  Board. 
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3.  No  such  certificate  shall  be  issued  by  the  Trea- 
sury Board  unless  application  therefor  is  made 
within  three  months  from  the  time  of  the  pass- 
ing of  the  by-law,  nor  unless  it  appears  to  the 
satisfaction  of  the  Board  that — 

(a)  the  shareholders  voting  for  the  by-law  repre- 
sent a  majority  in  value  of  all  the  shares  then 
issued  by  the  bank ;  and 

(h)  a  copy  of  the  by-law,  together  with  notice  of 
intention  to  apply  to  the  Treasury  Board  for 
the  issue  of  a  certificate  approving  thereof, 
has  been  published  for  at  least  four  weeks  in 
The  Canada  Gazette,  and  in  one  or  more  news- 
papers published  in  the  place  where  the  chief 
office  of  the  bank  is  situate. 

4.  Nothing  herein  contained  shall  be  construed 
to  prevent  the  Treasury  Board  from  refusing 
to  issue  the  certificate  if  it  thinks  best  so  to  do. 

5.  In  addition  to  evidence  of  the  passing  of  the 
by-law,  and  of  the  publication  thereof  in  the 
manner  in  this  section  provided,  statements 
showing — 

(a)  the  amount  of  stock  issued; 

(&)  the  number  of  shareholders  represented  at 
the  meeting  at  which  the  by-law  passed; 

(c)  the  amount  of  stock  held  by  each  such  share- 
holder; 

(c/)  the  number  of  shareholders  who  voted  for 
the  by-law ; 
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(e)  the  amount  of  stock  held  by  each  of  such  last 
mentioned  shareholders ; 

(/)  the  assets  and  liabilities  of  the  bank  in  full ; 
and, 

(g)  the  reasons  and  causes  why  the  reduction 
is  sought;  shall  be  laid  before  the  Treasury 
Board  at  the  time  of  the  application  for  the 
issue  of  a  certificate  apjiroving  the  by-law. 

6.  The  passing  of  the  by-law,  and  any  reduction 

of  the  capital  stock  of  the  bank  thereunder, 
shall  not  in  any  way  diminish  or  interfere 
with  the  liability  of  the  shareholders  of  the 
bank  to  the  creditors  thereof  at  the  time  of 
the  issue  of  the  certificate  approving  the  by- 
law. 

7.  If  in  any  case  legislation  is  sought  to  sanction 

any  reduction  of  the  capital  stock  of  any  bank, 
a  copy  of  the  by-law  or  resolution  passed  by 
the  shareholders  in  regard  thereto,  together 
with  statements  similar  to  those  by  this  section 
required  to  be  laid  before  the  Treasury  Board, 
shall,  at  least  one  month  prior  to  the  introduc- 
tion into  Parliament  of  the  bill  relating  to  such 
reduction,  be  filed  with  the  Minister. 

8.  The  capital  shall  not  be  reduced  below  the 
amount  of  two  hundred  and  fifty  thousand 
dollars  of  paid-up  stock.    53  V.,  c.  31,  s.  28. 

Before  1890  a  special  Act  of  Parliament  was  required 
for  reducing  the  stock  of  a  bank.  The  reduction  is  made 
when  the  capital  has  been  impaired  by  losses,  and  it  is 
desired  to  pay  dividends,  as  no  dividends  can  be  paid 

m'l.b.a. — 6 
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which  will  impair  the  paid  up  capital :  sec.  58 ;  and  while 
the  caiDital  is  impaired  all  profits  shall  be  applied  to  make 
it  good:  sec.  39. 

This  is  one  of  the  few  things  in  the  Act  which  require 
a  special  majority.  To  increase  the  stock  a  bare  major- 
ity of  the  shares  voting  at  the  annual  meeting  or  the 
special  general  meeting  where  it  is  brought  up  is  suffi- 
cient :  sec.  33.  To  reduce  the  stock  is  a  more  serious  mat- 
ter, hence  the  larger  vote  required.  The  Treasury  Board 
may  refuse  a  certificate  even  if  the  requirements  of  the 
section  are  complied  with,  but  cannot  grant  a  certificate 
without  full  compliance  with  the  prescribed  conditions. 

Sub-section  8  provides  that  in  no  case  shall  the  capi- 
tal be  reduced  below  $250,000.  This  is  only  one-half  the 
minimum  of  subscribed  capital  required  for  a  new  bank 
since  1890:  sees.  10  and  13.  It  is  the  same  amount  as 
that  required  to  be  paid  up  before  a  new  bank  can 
obtain  a  certificate  to  begin  business :  sec.  13. 

35a.  Re-division  of  shares. — The  capital  stock  of 
auy  bank  heretofore  incorporated  which  is  at 
the  date  of  the  passing  of  this  Act  divided  into 
shares  of  fifty  dollars  each  may  be  re-divided 
into  shares  of  one  hundred  dollars  each,  by 
by-law  passed  by  the  shareholders  at  any  an- 
nual general  meeting  or  at  any  special  general 
meeting  called  for  the  purpose. 

2.  Each  shareholder  shall  be  entitled,  on  any  re- 

division  made  in  pursuance  of  the  next  preced- 
ing sub-section,  to  an  allotment  of  one  share 
of  one  hundred  dollars  for  each  two  shares  of 
fifty  dollars  each  then  held  by  him,  and  the 
bank  may  call  in  the  existing  certificates  of 
stock,  and  issue  new  certificates  in  lieu  thereof. 

3.  As  soon  as  may  be  after  such  re-division  the 
bank  shall  call  for  tenders  for  the  jourchase  of 
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the  share  of  persons  who  continue  to  hold  re- 
spectively only  one  fifty  dollar  share  by  giving 
public  notice  for  four  weeks,  and  the  adver- 
tisement shall  state  the  total  number  of  shares 
so  offered ;  and  a  copy  of  such  advertisement 
shall  be  mailed  in  the  post  ofdce,  registered  and 
post  paid,  to  the  last  known  address  of  each 
of  such  shareholders  at  least  twenty-one  days 
before  the  last  day  fixed  thereby  for  receipt  of 
tenders,  and  the  tenders  shall  be  for  two  such 
fifty  dollar  shares  or  multiples  thereof,  and 
the  highest  tenderers  shall  be  entitled,  on  pay- 
ment of  the  amount  tendered,  to  one  one  hun- 
dred dollar  share  for  each  two  fifty  dollar 
shares  in  respect  of  which  they  were  the  high- 
est bidders, 
i.  The  proceeds  derived  from  the  sale  of  the 
shares  referred  to  in  the  next  preceding  sub- 
section shall,  without  deduction  for  cost  or 
charges,   be   distributed   ratably    among   the 
former  shareholders  entitled  thereto,  and  the 
payment  of  the  amounts  shall  relieve  the  bank 
from  all  liability  to  such  shareholders  in  re- 
spect of  the  share  so  sold. 

5.  Any  of  the  original  unsubscribed  capital  stock, 

or  of  the  increased  capital  stock  of  a  bank 
whose  shareholders  have  passed  a  by-law  under 
sub-section  1  of  this  section,  shall  when  issued 
be  allotted  in  shares  of  one  hundred  dollars 
each. 

6.  If,  before  the  first  day  of  July,  nineteen  hun- 

dred and  thirteen,  the  shareholders  of  any  such 
bank  at  an  annual  general  meeting  or  at  a 
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special  general  meeting  called  for  the  purpose, 
have  approved  of  the  division  of  the  capital 
stock  into  shares  of  one  hundred  dollars  each, 
the  by-law  referred  to  in  sub-section  1  of  this 
section  may  be  passed  by  the  directors. 

This  is  an  entirely  new  section.  It  will  be  observed 
that  in  drafting  the  present  Act,  the  numbering  of  sec- 
tions in  E.  S.  C.  c.  29  has  been  retained  throughout.  In 
some  cases  the  new  matter  introduced  has  not  been 
strictly  geimane  to  the  sections  to  which  it  has  been 
added.  "Where,  as  in  the  above  section,  it  has  introduced 
something  entirely  new,  the  practice  has  been  followed 
of  distinguishing  the  new  sections  by  the  addition  of 
letters  of  the  alphabet.  See  sections  56a,  84a,  131a,  131b, 
140a,  146a,  146b,  147a,  147b,  147c. 

The  notice  for  call  of  tenders  in  sub-section  3  is  called 
a  public  notice;  but  the  insertion  of  the  advertisement 
in  the  Canada  Gazette  required  by  section  2,  sub-section 
2,  for  public  notices  is  dispensed  with,  the  mailing  of  the 
notice  to  each  shareholder  interested  being  prescribed  in 
lieu  of  such  advertisement. 

The  capital  stock  of  all  the  banks  incorporated  since 
1890  has  been  divided  into  shares  of  $100  each.  Before 
that  time  the  amounts  varied,  the  amount  for  each  bank 
being  stated  in  its  charter.  It  then  required  a  special 
Act  to  authorize  a  change.  For  example,  the  Bank  of 
Montreal  reduced  its  shares  from  $200  to  $100  under 
chapter  82  of  1903,  and  the  Dominion  Bank  increased  its 
shares  from  $50  to  $100  under  chapter  89  of  1910. 

SHARES  AND  CALLS. 

36.  Shares  personalty. — The  shares  of  the  capital 
stock  of  the  bank  shall  be  personal  property. 
53  V.,  c.31,s.29,s.-s.  1. 

Shares  in  a  bank  would  be  personal  property  without 
anv  declaration  to  that  effect  in  the  Act:  TTiniihle  v. 


SHARES   AND   CALLS.   '  85 

Mitchell,  11  A.  &.  E.  205  (1839) ;  C.C.  Art.  387.  They  would 
not  ordinarily  be  included  in  the  expression  "  goods, 
wares,  and  merchandise  " :  Knight  v.  Barber,  16  M.  &  W. 
66  (1846) ;  Humble  v.  Mitchell,  supra;  but  they  have  been 
held  to  be  ''  goods  "  within  the  English  Order  50,  R.  2, 
which  gives  the  Court  power  to  sell  any  "  goods,  wares 
or  merchandise  ":  Evans  v.  Davies,  [1893]  2  Ch.  216. 
They  are  not  "  securities,"  and  would  not  pass  under  a 
bequest  of  bonds,  moneys,  and  securities :  Ogle  v.  Knipe, 
L.  R.  8  Eq.  434  (1869) ;  Collins  v.  Collins,  L.  R.  12  Eq.  455 
(1871);  Hudleston  v.  Gouldsbnry,  10  Beav.  547  (1847); 
but  it  has  been  held  that  with  appropriate  words  in  the 
context,  they  may  be  within  the  word  "  securities  "  in  a 
will:  Re  Ragner,  [1904]  1  Ch.  176.  They  are  property, 
and  are,  properly  speaking,  choses  in  action:  Colonial 
Bank  v.  Whinneg,  11  A.  C.  426  (1886);  Atty.-Gen.  v. 
Montefiore,  21  Q.  B.  D.  461  (1888).  In  the  Bank  of  Mont- 
real V.  Simpson,  6  L.  C.  J.  1,  and  14  Moore  P.  C.  417 
(1861),  it  was  held  that  bank  shares  under  the  old  French 
law  were  an  immeuble  fictif,  and  a  tutor  could  not  sell 
them  without  observing  the  formalities  for  the  sale  of 
immovables  by  him.  Under  Art.  387  C.  C.  they  are,  like 
shares  in  all  commercial  and  manufacturing  companies, 
declared  to  be  movables  even  when  the  companies  own 
immovable  property. 

2.  Books  of  subscription. — For  the  purpose  of  dis- 

posing of  stock  which  may  be  offered  for  sub- 
scription to  the  public  under  section  34  of  this 
Act,  stock  books  may  be  opened  at  the  chief 
office  of  the  bank,  or  at  such  of  its  branches, 
or  elsewhere,  as  the  directors  prescribe.  53  V., 
c.  31,  s.  29.    Am. 

3.  Each  subscriber  shall,  at  the  time  of  subscrip- 
tion, give  his  post  office  address,  and  descrip- 
tion, and  these  particulars  shall  appear  in  the 
stock  book  in  connection  with  the  name  of  the 
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subscriber  and  the   number   of   shares   sub- 
scribed for.    New. 

Sub-section  2  has  been  amended  but  the  effect  of  the 
new  sub-section  is  the  same  as  the  old.  It  lays  down  the 
same  rule  as  to  the  disposition  of  any  of  the  unsubscribed 
or  increased  capital  stock  which  the  existing  share- 
holders may  not  take  up,  as  is  laid  down  for  the  pro- 
visional directors  with  respect  to  the  original  subscrip- 
tions by  section  12,  sub-sections  1  and  2,  except  that  no 
notice  is  required  to  be  given. 

Sub-section  3  is  a  verbatim  copy  of  sub-section  3  of 
section  12.  It  replaces  a  provision  as  to  transfers,  which 
is  now  embodied  in  section  43. 

By  section  34  any  of  the  capital  stock  of  the  bank 
not  subscribed  for  before  the  organization  of  the  bank 
or  of  the  increased  stock  of  the  bank  shall  first  be  allotted 
to  the  then  shareholders  pro  rata.  Any  of  such  shares 
not  accepted  by  the  sBareholders,  together  with  the  frac- 
tions of  shares  in  case  of  increase,  may  be  offered  to  the 
public,  and  the  method  is  prescribed  in  these  sub-sections. 

When  shares  have  been  allotted  under  section  34  and 
a  shareholder  has  signified  his  acceptance,  the  contract 
is  complete  and  both  parties  are  bound. 

When  stock  books  are  opened  under  the  present  sec- 
tion it  is  the  subscriber  that  makes  the  oifer,  and  the 
allotment  of  the  stock  by  the  directors  and  notice  to  the 
subscriber  makes  the  contract  binding.  Until  this  is 
done  the  subscriber  may  withdraw  his  application  or  can- 
cel his  subscription,  unless  it  be  under  seal:  Pellatt's 
Case,  L.  R.  2  Ch.  527  (18G7);  Hebh's  Case,  L.  R.  4  Eq.  9 
(1867);  Pentelow's  Case,  L.  R.  4  Ch.  178  (1869);  Nelson 
CoU  Co.  v.  Pellatt,  4  0.  L.  R.  481  (1902).  A  verbal  with- 
drawal may  be  sufficient:  Mallory's  Case,  4  0.  L.  R.  552 
(1902). 

The  word  '*  allotment  "  is  popularly  used  as  to  both 
these  operations,  but  in  quite  a  different  sense,  as  pointed 
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out  by  Mr.  Justice  Duff  in  Sovereign  Bank  v.  Mclntyre, 
44  S.  C.  R.  at  p.  173  et  seq.  (1910). 

37.  Notice  of  double  liability.— There  shall  be 
printed  in  small  pica  type,  or  type  of  larger  size 
on  each  page  in  the  stock  books  upon  which 
subscriptions  are  recorded  and  on  every  docu- 
ment constituting  or  authorizing  a  subscrip- 
tion, on  a  part  of  the  page  and  document,  re- 
spectively, which  may  be  readily  seen  by  the 
person  recording  the  subscription,  or  by  the 
person  signing  the  document,  a  copy  of  section 
125  of  this  Act.    New. 

This  section  is  a  verbatim  copy  of  section  12,  sub-sec- 
tion 4,  and  is  intended  to  notify  every  subscriber  of  the 
double  hability.  The  old  section  related  to  the  payment 
of  shares  and  the  cancehation  of  subscriptions;  this 
ground  is  now  covered  by  sections  12,  38  and  40. 

38.  Calls  on  shares.— The  directors  may  make 
such  calls  of  money  from  the  several  share- 
holders for  the  time  being,  upon  the  shares 
subscribed  for  by  them  respectively,  as  they 
find  necessary. 

2.  Any  number  of  calls  may  be  made  by  one  reso- 

lution. 

3.  Such  calls  shall  be  payable  at  intervals  of  not 
less  than  thirty  days. 

4.  Notice  of  such  calls  shall  be  given  to  the  share- 
holders. 

5.  No  such  call  shall  exceed  ten  per  cent  of  each 
share  subscribed.    53  V.,  c.  31,  s.  31.    Am. 

This  section  has  been  recast  and  materiaUy  changed. 
It  was  formerly  held  to  mean  that  each  call  required  a 
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separate  resolution,  and  that  there  should  be  an  interval 
of  at  least  thirty  days  between  the  resolutions.  Now 
the  whole  amount  may  be  called  up  by  one  resolution, 
provided  there  be  an  interval  of  not  less  than  thirty  days 
between  the  days  of  payment  of  the  several  calls. 

The  calls  are  to  be  "  of  money. ' '  The  corresponding 
expression  in  the  English  and  Canadian  Companies'  Acts 
is  that  they  are  to  be  paid  ^'  in  cash."  In  construing 
this  latter  term  the  Courts  have  upheld  honest  transac- 
tions in  which  no  cash  has  passed ;  they  have  treated  pay- 
ment in  cash  as  equivalent  to  payment  within  the  mean- 
ing of  a  plea  of  pajment  as  distinguished  from  set-off, 
or  accord  and  satisfaction:  Fothergill's  Case,  L.  E.  8 
Ch.  270  (1873);  Spar  go's  Case,  ibid.  407  (1873).  The 
latter  case  was  approved  and  followed  by  the  Privy 
Council  in  Larocque  v.  Beauchemin,  [1897]  A.  C.  358,  an 
appeal  from  the  Province  of  Quebec,  where  the  statute 
required  payment  to  be  made  "  in  cash."  In  a  case  in 
the  House  of  Lords,  Ooregum  Gold  Mining  Co.  v.  Roper, 
[1892]  A.  C,  Lord  Watson  says,  at  p.  136:—"  It  has 
been  decided  that  under  the  Act  of  1862  shares  may  be 
lawfully  issued  as  fully  paid  up,  for  considerations  which 
the  company  has  agreed  to  accept  as  representing  in 
money's  worth  the  nominal  value  of  the  shares.  I  do  not 
think  any  other  decision  could  have  been  given  in  the 
case  of  a  genuine  transaction  of  that  nature,  where  the 
consideration  was  the  substantial  equivalent  of  full  pay- 
ment of  the  shares  in  cash.  The  possible  objection  to 
such  an  arrangement  is  that  the  company  may  overesti- 
mate the  value  of  the  consideration,  and,  therefore, 
receive  less  than  nominal  value  for  its  shares.  The  Court 
would  doubtless  refuse  effect  to  a  colourable  transaction, 
entered  into  for  the  purpose  or  with  the  obvious  result 
of  enabling  the  company  to  issue  its  shares  at  a  discount ; 
but  it  has  been  ruled  that,  so  long  as  the  company 
honestly  regards  the  consideration  given  as  fairly  repre- 
senting the  nominal  value  of  the  shares  in  cash,  its  esti- 
mate ought  not  to  be  criticallv  examined." 
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For  illustrations  of  colourable  transactions  where 
shareholders  were  held  liable,  see  Union  Bank  v.  Morris, 
and  Union  Bank  v.  Code,  27  Ont.  A.  R.  396  (1900) ;  Welton 
V.  Safferij,  [1897]  A.  C.  at  p.  329;  North  Sydneij  Co.  v. 
Biggins,  [1899]  A.  C.  at  p.  272. 

A  statement  of  an  account  in  which  there  would  be  a 
balance  payable  to  the  shareholder  in  cash  would  be  suffi- 
cient: Coates'  Case,  L.  R.  17  Eq.  169  (1873);  Adamson's 
Case,  L.  R.  18  Eq.  670  (1874) ;  Barroiu-in-Furness  Co.,  14 
Ch.  D.  400  (1880).  But  where  the  original  subscription 
is  based  upon  an  agreement  that  the  stock  shall  be  paid 
for  in  property  or  services,  such  an  agreement  is  not 
binding:  National  Insurance  Co.  v.  Hatton,  24  L.  C.  J. 
26  (1879) ;  Compagnie  de  Navigation  v.  Christin,  4  L.  N. 
162  (1880) ;  Smart  v.  Boivmanville  Machine  Co.,  25  U.  C. 
C.  P.  503  (1875);  Pagin  and  Gill's  Case,  6  Ch.  D.  681 
(1877);  Burkinshaiv  v.  Nicolls,  3  A.  C.  1004  (1878); 
White's  Case,  12  Ch.  D.  511  (1879);  Barroiv's  Case,  14 
Ch.  D.  432  (1880). 

A  call  can  be  made  only  at  a  meeting  of  directors  duly 
called  at  which  a  quorum  is  present :  Bank  of  Liverpool 
V.  Bigeloiv,  12  N.  S.  (3  R.  &  C.)  236  (1878) ;  Ontario  Mar- 
ine Insurance  Co.  v.  Ireland,  5  U.  C.  C.  P.  139  (1855).  It 
may  be  made  by  resolution.  It  must  fix  the  time  and 
place  for  payment :  In  re  Caivley  Co.,  42  Ch.  D.  at  p.  236 
(1889);  Johnson  v.  Lyttle's  Iron  Agency,  5  Ch.  D.  694 
(1877);  Armstrong  v.  Merchants'  Mantle  Co.,  32  0.  R. 
387  (1900).  It  is  made  in  point  of  time  when  the  resolu- 
tion is  passed,  and  not  when  notice  of  it  is  given  to  the 
shareholder:  Reg.  v.  Londonderry  Ry.  Co.,  13  Q.  B.  998 
(1849) ;  R.  S.  C.  chap.  79,  sec.  59.  Where  directors  passed 
a  resolution  for  a  call,  but  left  the  date  of  payment  in 
blank,  and  some  time  afterwards  a  resolution  was  passed 
fixing  the  date  of  payment,  it  was  held  that  no  proper 
call  was  made  until  the  date  of  the  second  resolution :  In 
re  Cawley  Co.,  42  Ch.  D.  209  (1889). 

''  Not  less  than  thirty  days  "  and  "  at  least  thirty 
days  "  mean  thirty  clear  days,  that  is,  exclusive  of  both 
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the  first  and  last  days :  Reg.  v.  Salop,  8  A.  ifc  E.  173  (1838) ; 
Mitchell  V.  Forster,  12  A.  &  E.  472  (1810) ;  Young  v.  Eig- 
gon,  6  M.  ife  W.  49  (1840) ;  Chambers  v.  Smith,  12  M.  &  W. 
2  (1843) ;  R.  v.  Turner,  3  Cr.  App.  R.  103  (1909). 

Until  the  late  revision  the  Act  did  not  state  how 
notice  of  calls  should  be  given.  This  has  been  remedied 
by  the  enactment  of  sub-section  4  of  section  2,  which 
provides  that  it  shall  be  by  registered  letter  mailed  at 
least  thirty  days  prior  to  the  day  on  which  the  call  is 
payable. 

There  is  nothing  in  the  Act  to  prevent  the  directors 
agreeing  with  subscribers  or  shareholders  that  shares 
shall  be  paid  up  either  more  or  less  rapidly  than  indi- 
cated in  this  section.  See  Farmers  Bank  v.  Bloiv,  18  0. 
L.  R.  530  (1909). 

39.  Capital  lost  to  be  called  for.— If  any  part  of 
the  paid-up  capital  is  lost  the  directors  shall, 
if  all  the  subscribed  stock  is  not  paid  up,  forth- 
with make  calls  upon  the  shareholders  to  an 
amount  equivalent  to  the  loss :  Provided  that 
all  net  profits  shall  be  applied  to  make  good 
such  loss. 

2.  Any  such  loss  of  capital  and  the  calls,  if  any, 
made  in  respect  thereof,  shall  be  mentioned  in 
the  next  return  made  by  the  bank  to  the  Minis- 
ter.   53  v.,  c.  31,  s.  48. 

These  calls  would  not  enable  the  directors  to  declare 
dividends  before  the  net  profits  equalled  such  loss :  sec- 
tion 58.  Dividends  could  only  be  paid  before  that  time 
by  reducing  the  capital  as  provided  by  section  35. 

This  is  the  only  section  between  seven  and  forty-five 
which  is  applicable  to  the  Bank  of  British  North  America: 
sec.  6. 


KECOVEKY  OF  C^yi^LS.  91 

40.  Recovery  of  calls  and  instalments. — In  case  of 
tlie  non-payment  of  any  call,  or  instalment 
under  an  accepted  allotment,  the  directors 
may,  in  the  corporate  name  of  the  bank,  sue 
for,  recover,  collect  and  get  in  any  such  call  or 
instalment,  or  may  cause  and  declare  the 
shares  in  respect  of  which  any  such  default  is 
made  to  be  forfeited  to  the  bank.  53  V.,  c.  31, 
s.  32.    Am. 

The  words  ''  or  instalment  under  an  accepted  allot- 
ment "  are  new,  and  in  consequence  of  their  insertion 
the  words  "  or  instalment  "  have  been  added,  and  "  de- 
fault "  has  taken  the  place  of  "  call."  The  changes  give 
the  directors  express  power  not  only  to  sue  for  calls  or 
forfeit  shares  for  non-payment  of  calls,  but  to  take  these 
steps  in  any  case  where  the  money  is  payable  by  instal- 
ments. This  would  cover  the  cases  where  the  provisional 
directors  may  have  made  the  money  payable  by  instal- 
ments under  section  12,  or  where  shares  have  been 
offered  to  the  public  under  section  34. 

It  is  doubtful  whether  the  directors,  when  offering 
stock  to  the  then  shareholders  under  section  34,  could 
impose  any  more  onerous  teiTQS  as  to  payment  than  those 
prescribed  by  section  38  for  calls ;  but  they  would  not  be 
under  the  same  restrictions  or  limitations  when  offering 
stock  to  the  public  toward  whom  they  are  not  under  the 
same  obligations. 

The  directors  may  sue  not  only  for  the  amount  of  the 
calls  or  instalments,  but  also  for  the  penalty  of  ten  per 
cent  provided  by  the  next  section. 

Instead  of  suing,  the  directors  have  the  option  of 
declaring  the  stock  forfeited.  This  right  would  apply 
not  only  to  stock  offered  by  themselves,  but  also  to  orig- 
inal subscriptions  of  stock  during  the  term  of  office  of 
the  provisional  directors.     If,  however,  the  bank  has 
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threatened  to  sue,  it  cannot  forfeit  the  stock  without  a 
notice  to  the  shareholder  that  it  intends  to  do  so :  Robert- 
son V.  Banque  d'Hochelaga,  4  L.  N.  314  (1881). 

Forfeiture  being  a  penal  provision,  its  operation  will 
be  kept  strictly  within  the  limits  prescribed  by  the  Act, 
and  what  in  ordinary  cases  might  be  considered  trifling 
irregularities  may  suffice  to  have  it  declared  invalid  and 
set  aside :  Clarke  v.  Hart,  6  H.  L.  C.  633  (1858) ;  Johnson 
V.  Lyttle's  Iron  Agency,  5  Ch.  D.  687  (1877);  In  re  New 
Chile  Gold  Mining  Co.,  45  Ch.  D.  598  (1890);  Armstrong 
V.  Merchants'  Mantle  Co.,  32  0.  E.  387  (1900). 

The  procedure  for  carrying  out  such  forfeiture  is  laid 
down  in  the  next  section. 

41.  Penalty  and  forfeiture  of  shares.  —  If  any 

shareholder  refuses  or  neglects  to  pay  an  in- 
stalment or  call  upon  his  shares  of  the  capital 
stock  at  the  time  appointed  therefor,  such 
shareholder  shall  incur  a  penalty,  to  the  use 
of  the  bank,  of  a  sum  of  money  equal  to  ten 
per  cent  of  the  amount  of  such  shares. 

2.  If  the  directors  declare  any  shares  to  be  for- 

feited to  the  bank  they  shall,  within  six  months 
thereafter,  without  any  previous  formality, 
other  than  public  notice  published  for  at  least 
four  weeks,  of  their  intention  so  to  do,  sell  at 
public  auction  the  said  shares,  or  so  many  of 
the  said  shares  as  shall,  after  deducting  the 
reasonable  expenses  of  the  sale,  yield  a  sum 
of  money  sufficient  to  pay  the  unpaid  instal- 
ments or  calls  due  on  the  remainder  of  the 
said  shares,  and  the  amount  of  penalties  in- 
curred upon  the  whole. 

3.  The  president,  a  vice-president,  or  the  general 
manager  of  the  bank  shall  execute  the  trans- 
fer to  the  purchaser  of  the  shares  so  sold ;  and 
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such  transfer  shall  be  as  valid  and  effectual  in 
law  as  if  it  had  been  executed  by  the  original 
,  holder  of  the  shares  thereby  transferred. 

4.  The  directors,  or  the  shareholders  at  a  general 
meeting  may,  notwithstanding  anything  in  this 
section  contained,  remit,  either  in  whole  or  in 
part,  and  conditionally  or  unconditionally, 
any  forfeiture  or  penalty  incurred  by  the  non- 
payment of  instalments  or  calls  as  aforesaid. 
53  v.,  c.  31,  s.  33.    Am. 

The  penalty  of  ten  per  cent  provided  by  this  section 
is  incurred  whether  the  directors  exercise  the  option  of 
suing  the  delinquent  shareholder,  or  of  declaring  the 
shares  to  be  forfeited  as  provided  in  section  40.  It  would 
appear  as  if  this  penalty  was  provided  in  lieu  of  interest 
on  such  calls.  The  Companies'  Act,  R.  S.  C.  c.  79,  pro- 
vides for  interest  on  calls  at  the  rate  of  six  per  cent.,  but 
no  penalty:  sees.  60  and  140.  In  Hughes  v.  La  Com- 
pagnie  de  Villas,  M.  L.  R.  5  S.  C.  129  (1889),  it  was  held 
that  interest  could  not  be  collected  on  calls  under  a  Que- 
bec Statute  which  did  not  mention  interest. 

To  render  a  shareholder  liable  to  the  penalty  of  ten 
per  cent,  or  to  the  forfeiture  of  his  shares,  the  Act  must 
have  been  strictly  complied  with.  While  the  acts  of 
directors  de  facto  in  dealing  with  outsiders  would  be 
valid  and  would  bind  the  bank  in  favour  of  parties  act- 
ing in  good  faith,  yet  irregularities  in  the  election  of 
directors  or  violation  of  the  by-laws  might  be  set  up  by 
shareholders  as  an  answer  to  a  caU  or  forfeiture :  Garden 
Gully  Co.  V.  McLister,  1  App.  Cas.  39  (1875). 

The  business  of  a  company  was  to  be  conducted  by 
not  less  than  five  nor  more  than  seven  directors,  and 
power  was  given  to  fix  a  quorum.  A  quorum  of  four  was 
fixed,  but  this  was  done  irregularly;  these  four  made  a 
call  and  afterwards  declared  the  stock  forfeited  for  non- 
payment.   It  was  held  that  the  call  and  forfeiture  were 
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invalid:  In  re  Alma  Spinning  Co.,  Bottomley's  Case,  16 
Ch.  D.  681  (1881). 

Where  the  bank  notified  a  shareholder  that  in  default 
of  payment  they  would  sue,  it  was  held  that  they  had  no 
right  to  forfeit  his  stock  without  further  notice:  Robert- 
son V.  Banque  d'Hochelaga,  4  L.  N.  314  (1881). 

The  secretary  sent  a  notice  that  unless  a  call  was  paid 
with  interest  from  the  day  it  was  made  it  would  be  for- 
feited. Interest  actually  only  ran  from  the  date  of  pay- 
ment. The  forfeiture  was  consequently  set  aside :  John- 
son V.  Lyttle's  Iron  Agency,  5  Ch.  D.  687  (1877). 

When  the  rules  required  a  notice  after  default  in  pay- 
ment, and  this  was  not  given,  the  forfeiture  was  declared 
invalid:  77^  re  Netv  Chile  Co.,  45  Ch.  D.  598  (1890). 

The  Act  contemplates  that  all  shares  shall  be  paid  in 
full,  or  that  a  liability  shall  remain  for  the  amount  un- 
paid. No  authority  is  given  to  issue  shares  at  a  discount ; 
but  any  not  originally  subscribed  for  may  be  issued  at  a 
premium  by  the  directors  after  organization,  or  in  case 
of  the  increase  of  the  capital  stock :  sec.  34.  If  issued  at 
a  discount  or  as  fully  paid  up  when  not  actually  paid,  a 
shareholder  would  be  liable  to  creditors,  or  to  a  liquida- 
tor in  case  of  winding  up,  for  the  amount  unpaid.  A  per- 
son, however,  who  would  afterwards  accept  a  transfer  of 
such  stock  in  good  faith  and  in  ignorance  of  the  irregu- 
larity would  not  be  liable :  McCraken  v.  Mclntyre,  1  S. 
C.  Can.  479  (1877);  Neelon  v.  Thorold,  22  S.  C.  Can.  390 
(1893);  N.  W.  Electric  v.  Walsh,  29  S.  C.  Can.  at  p.  50 
(1898) ;  In  re  The  Ontario  Express  Co.,  21  Out.  A.  R.  646 
(1894). 

Where  a  person  lent  money  to  a  company  and  was  to 
receive  fully  paid-up  shares,  which  he  accepted  in  good 
faith,  believing  them  to  be  paid  up,  the  liquidator  was 
held  to  be  estopped,  and  liis  name  was  removed  from  the 
list  of  conti-il)utories:  Bloomenthal  v.  Eord,  [1897]  A. 
C.  156. 
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42.  Recovery  by  action.— In  any  action  brought 
to  recover  any  money  clue  on  any  instalment 
or  call,  it  shall  not  be  necessary  to  set  forth  the 
special  matter  in  the  declaration  or  statement 
of  claim,  but  it  shall  be  sufacient  to  allege  that 
the  defendant  is  the  holder  of  one  share  or 
more,  as  the  case  may  be,  in  the  capital  stock 
of  the  bank,  and  that  he  is  indebted  to  the  bank 
for  instalments  or  calls  upon  such  share  or 
shares,  in  the  sum  to  which  the  instalments  or 
calls  amount,  as  the  case  may  be,  stating  the 
amount  and  number  of  the  instalments  or  calls. 
2.  It  shall  not  be  necessary  in  any  such  action  to 
prove  the  appointment  of  the  directors.     53 
V.  c.  31,  s.  34. 
The  words  "  instalment  "  and  "  instalments  "  are 
new.     This  is  another  instance  of  the  Dominion  Parha- 
ment  legislating  on  a  subject  over  which  exclusive  juris- 
diction is  given  to  the  provinces  by  section  92  of  the  B. 
N.  A.  Act,  as  procedure  in  civil  matters  in  provincial 
Courts  is  so  assigned  by  sub-section  14.    It  is  done  under 
the  principle  laid  down  in  Gushing  v.  Dupuy,  5  App.  Cas. 
409  (1880);  Tennant  v.  Union  Bank,  [1894]  A.  C.  31,  and 
Atty.-Gen.  for  Ontario  v.  Atty.-Gen.  for  the  Dominion, 
[1896]  A.  C.  at  p.  366. 

TRANSFER  AND  TRANSMISSION  OF  SHARES. 

43.  No  transfer  of  the  shares  of  the  capital  stock 
of  the  bank  shall  be  valid  unless— 

(a)  made,  registered  and  accepted  by  the  person 
to  whom  the  transfer  is  made,  or  by  his  attor- 
ney appointed  in  writing,  in  a  book  or  books 
kept  for  that  purpose ;  and, 

(h)  The  person  making  the  transfer  has,  if  re- 
quired by  the  bank,  previously  discharged  all 
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his  debts  or  liabilities  to  the  bank  which  exceed 
in  amount  the  remaining  stock,  if  any,  belong- 
ing to  such  23erson,  valued  at  the  then  current 
rate. 

2.  The  i^ost  office  address  and  description  of  the 
transferee  shall  be  entered  in  such  book. 

3.  No  fractional  part  of  a  share,  or  less  than  a 
whole  share  shall  be  transferable.  53  V.,  c. 
31,  ss.  29  and  35.  Am. 

Formerly  the  directors  had  the  right  under  section 
36,  sub-section  3,  to  prescribe  the  foiTQS  and  make  rules 
and  regulations  for  the  transfer  and  acceptance  of  shares, 
but  that  sub-section  was  omitted  at  the  late  revision. 
Subject  to  what  is  contained  in  this  section,  the  directors 
may  still  under  section  29  (b)  perform  these  duties.  No 
form  of  transfer  is  prescribed  in  the  Act. 

Clause  (h)  is  a  method  of  enforcing  the  lien  which  sec- 
tion 77  gives  to  a  bank  on  the  shares  of  its  debtor. 

A  sale  of  shares,  like  that  of  other  property,  is  com- 
plete on  the  agreement  of  the  parties.  The  requirements 
of  the  section  as  to  registration  of  the  transfer,  etc., 
affect  only  the  relations  between  the  shareholder  and 
the  bank:  Bessette  v.  Brien,  Q.  R.  21  K.  B.  132  (1911). 

The  parties  to  such  transfers  must  be  persons  cap- 
able of  contracting.  These  transfers  may  be  set  aside  on 
the  same  grounds  as  other  contracts,  as  infancy,  incapa- 
city, fraud,  etc.  Thus,  when  a  father  executed  a  transfer 
of  certain  shares  in  a  bank  to  his  minor  son,  and  pur- 
ported to  accept  the  transfer  on  behalf  of  his  son,  and 
the  bank  acted  upon  the  transfer  and  paid  him  dividends, 
it  was  held  that  the  transfer  was  void  for  want  of  legal' 
acceptance:    Walsh  v.  Union  Bank,  5  Q.  L.  R.  289  (1879).. 

The  Ontario  Letters  Patent  Act  contained  a  provision 
as  to  the  registration  of  transfers  nearly  in  the  same 
terms  as  this  section.    A  company  incorporated  under  it. 
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had  issued  a  certificate  to  a  registered  owner  with  an 
indorsement  that  the  shares  were  transferable  only  on 
the  surrender  of  the  certificate.  He  sold  the  shares  and 
made  over  the  certificate  to  the  purchaser.  He  sold  them 
to  another  purchaser  who  bought  in  good  faith  and  had 
the  transfer  duly  made  in  the  books  of  the  company.  It 
was  held  that  the  first  purchaser  had  lost  his  claim  on 
the  stock  by  not  having  his  transfer  registered,  and  that 
the  company  could  waive  the  production  of  the  certifi- 
cate: Smith  v.  Walkerville  Iron  Co.,  23  Ont.  A.  E.  95 
(1896).  Williams  v.  Colonial  Bank,  38  Ch.  D.  388  (1888), 
was  relied  upon  as  an  authority. 

On  account  of  the  double  liability  which  attaches  to 
bank  stock,  transferees  often  seek  to  escape  resiDonsibil- 
ity,  in  case  of  insolvency,  by  claiming  that  the  transfers 
to  them  or  their  predecessors  are  invalid  for  want  of  com- 
pliance with  this  section.  In  the  case  of  the  Central 
Bank,  where  the  seller  signed  a  transfer  in  blank,  sub- 
ject, by  a  marginal  note,  to  the  order  of  a  broker,  and 
the  purchaser  designated  by  the  broker  signed  the  accept- 
ance, it  was  held  to  be  a  sufficient  compliance  with  the 
Act:  Re  Central  Bank,  Baines'  Case,  16  Ont.  A.  E.  237 
(1889).  In  the  same  matter,  where  a  purchaser  did  not 
sign  the  acceptance,  but  dealt  with  the  shares  by  selling 
and  signing  the  transfer  of  them  to  another  person,  it 
was  held  that  the  latter  was  estopped  from  setting  up 
the  irregularity,  and  was  properly  placed  on  the  list  of 
contributories :  Re  Central  Bank,  Nasmith's  Case,  16  0. 
E.  293  (1888);  affirmed  in  appeal,  18  Ont.  A.  E.  209 
(1891).  Also,  that  after  a  winding-up  order  has  been 
made,  it  is  too  late  for  a  shareholder  who  has  accepted 
the  transfer  of  certain  shares  to  set  up  irregularities  in 
previous  transfers  of  these  shares:  Re  Central  Bank, 
Home  Savings  and  Loan  Co.'s  Case,  18  Ont.  A.  E.  489 
(1891). 

Where  there  was  no  valid  transfer  of  the  shares  under 
the  Act,  but  defendant  had  paid  calls,  given  a  receipt 

m'l.b.a. — 7 
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for  a  dividend  and  combined  with  others  in  appointing  a 
proxy,  he  was  held  to  be  a  shareholder  and  liable  for 
calls :  Bank  of  Liverpool  v.  Bigelow,  12  N.  S.  (3  R.  &  C.) 

236  (1878). 

If  a  transfer  be  made  in  blank  the  transferee  has  im- 
plied power  to  fill  up  the  blanks :  In  re  Tahiti  Cotton  Co., 
L.  R.  17  Eq.  273  (1873). 

Where  a  person  in  good  faith  induces  a  bank  to  trans- 
fer shares  under  a  power  of  attorney,  which  is  really 
forged,  he  is  liable  to  indemnify  the  bank  against  the 
claim  of  the  shareholder  whose  stock  has  been  trans- 
ferred: Starhey  v.  Bank  of  England,  [1903]  A.  C.  114; 
Sheffield  Corporation  v.  Barclay,  [1906]  A.  C.  392;  Bank 
of  England  v.  Cutler,  [1908]  2  K.  B.  208. 

' '  Debts  or  liabilities  to  the  bank  ' '  would  include  not 
only  all  sums  actually  due  and  payable,  and  those  matur- 
ing but  not  due,  when  the  shareholder  is  the  principal 
debtor,  but  also  all  sums  for  which  he  would  be  liable 
only  secondarily  or  conditionally  as  endorser,  surety  or 
the  like.  It  would  also  include  stock  not  yet  called  up, 
so  that  the  bank  might  refuse  to  register  a  transfer  of 
stock  not  fully  called  and  paid  up,  if  it  was  not  satisfied 
to  accept  the  purchaser  for  the  amount ;  and  might  apply 
to  a  transfer  of  fully  paid-up  shares,  where  the  trans- 
ferrer was  liable  on  other  shares  not  fully  paid  up :  Re 
McKain  &  Birkheck  Co.,  7  0.  L.  R.  241  (1904). 

Under  the  Act  of  1871,  it  was  only  debts  due  to  the 
bank  that  the  shareholder  could  be  obliged  to  pay,  if  so 
required,  in  order  to  have  his  transfer  allowed.  Under 
that  Act  it  was  held  that  the  bank  was  obliged  to  allow 
a  transfer  of  partly  paid-up  stock:  Smith  v.  Bank  of 
Nova  Scotia,  8  S.  C.  Can.  558  (1883).  A  bank  has  a  lien 
on  the  stock  held  in  it  by  a  member  of  a  firm  for  a  debt 
due  to  it  by  such  firm:  In  re  Chinic,  14  Q.  L,  R.  289 
(1888). 

When  a  bank  gives  a  statement  to  an  intending  pur- 
chaser of  the  amount  of  its  lien  on  certain  shares,  but 
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before  the  transfer  of  the  stock  other  liabilities  accrue, 
it  may  hold  the  stock  until  the  latter  are  paid:  Cook  v. 
Royal  Canadian  Bank,  20  Grant  1  (1873). 

See  section  77  as  to  a  like  claim  on  dividends  and  as 
to  the  mode  of  realizing  the  lien  on  such  stock. 

In  Smith  v.  Bank  of  Nova  Scotia,  8  S.  C.  Can.  558 
(1883),  it  was  held  that  a  resolution  adopted  at  a  meet- 
ing of  shareholders,  authorizing  a  loan  on  behalf  of  the 
bank  and  agreeing  to  hold  their  stock  until  this  loan  was 
fully  paid,  did  not  bind  a  shareholder  who  was  not  at 
the  meeting,  although  he  joined  in  a  bond  as  surety  for 
the  loan,  and  the  bank  had  no  right  to  refuse  to  transfer 
his  stock.  In  Barss  v.  Bank  of  Nova  Scotia,  18  N.  S.  (6 
E.  &  G.  254  (1885),  a  shareholder  who  was  present  at  the 
meeting  in  question  was  held  entitled  to  have  the  transfer 
of  his  stock  registered. 

If  a  bank  should,  without  good  cause,  refuse  to  allow 
a  transfer  to  be  registered,  it  would  be  liable  for  the 
damages  sustained  by  such  refusal.  The  bank  is  entitled 
to  a  reasonable  time  to  decide :  In  re  Ottos  Kopje  Dia- 
mond Mines,  [1893]  1  Ch.  618. 

It  was  held  in  Re  Good  and  Jacob  Y.  Shantz  Son  S 
Co.,  21  0.  L.  K.  154  (1910),  and  23  0.  L.  R.  544  (1911), 
that  a  company  incorporated  under  the  Dominion  Com- 
panies Act  had  no  power  to  pass  a  by-law  requiring  the 
assent  of  the  directors  to  the  transfer  of  fully  paid-up 
stock.  The  company  sought  to  justify  the  by-law  under 
section  80,  which  authorized  the  passing  of  by-laws  "  to 
regulate  the  transfer  of  stock."  See  also  Re  Panton 
and  the  Cramp  Steel  Co.,  9  0.  L.  R.  3  (1904). 

4.  Provincial  share  registers.— The  bank  may 
open  and  maintain  in  any  province  in  Canada 
in  which  it  has  resident  shareholders  and  in 
which  it  has  one  or  more  branches  or  agencies, 
a  share-registry  office,  to  be  designated  by  the 
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directors,  at  which  the  shares  of  the  sharehold- 
ers, resident  within  the  i^rovince,  shall  be  re- 
gistered and  at  which,  and  not  elsewhere,  ex- 
cei3t  as  hereinafter  provided,  such  shares  may 
be  validly  transferred. 

5.  Shares  of  persons  who  are  not  resident  in  Can- 
ada or  in  any  province  in  which  there  is  a 
branch  or  agency  of  the  bank  may  be  regis- 
tered and  shall  be  transferable  at  the  chief 
office  of  the  bank  or  elsewhere,  as  the  directors 
may  designate. 

6.  Whenever  there  is  a  change  in  the  ownership 

of  shares,  and  the  new  shareholder  resides  in 
a  province  other  than  that  in  which  the  former 
shareholder  resided,  and  whenever  there  is 
a  change  in  the  residence  of  a  shareholder 
from  one  province  to  another,  or  whenever  a 
shareholder  residing  outside  of  Canada  be- 
comes a  resident  of  a  province  in  Canada, 
the  registration  of  the  shares  shall  be  changed 
to  the  registry  of  the  province  in  which  the 
shareholder  has  his  residence,  if  there  is  a 
branch  or  agency  of  the  bank  in  that  province, 
and  if  a  share-registry  has  been  opened  in 
that  province,  and  the  shares  of  such  share- 
holder shall  thereafter  ])e  transferable  at  such 
registry  aiul  not  elsewhere,  except  as  herein 
provided. 

7.  For  the  purposes  of  this  section,  a  shareholder 

shall  be  deemed  to  be  resident  in  the  province 
in  wliich  he  has,  according  to  the  books  of  the 
bank,  his  post  office  address. 
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8.  The  directors  shall  appoint  such  agents  for  the 
purposes  of  this  section  as  they  deem  neces- 
sary.   53  Y.,  c.  31,  ss.  29  and  35.    Am. 

Sub-sections  4  to  7,  inclusive,  are  new.  Previous  to 
the  late  revision,  section  36,  sub-section  3,  provided  that 
shares  should  be  transferable  at  the  chief  place  of  busi- 
ness of  the  bank,  and  at  such  other  places  as  the  directors 
had  opened  books  of  subscription. 

These  new  sections  were  added  in  order  that  share- 
holders might  have  their  shares  registered  in  their  re- 
spective provinces,  and  thereby  escape  paying  a  succes- 
sion tax  to  two  provinces.  As  the  bill  passed  the  House 
of  Commons  -the  establishment  of  provincial  registers 
was  compulsory,  in  the  Senate  it  was  made  optional  with 
the  bank  and  so  adopted.  It  is  not  likely  that  in  its 
present  form  it  will  go  far  to  attain  the  desired  end. 

Sub-section  5  would  appear  to  be  inequitable  in  auth- 
orizing the  directors  to  select  the  place  of  registry  for 
the  shareholders  therein  named,  unless  they  resort  to  the 
expedient  of  giving  a  fictitious  post  office  address :  s.-s.  7. 

Where  a  bank  has  its  head  office  in  one  province  and 
has  estabhshed  share-registry  offices  elsewhere,  the  situs 
of  the  shares  registered  at  these  latter  may  be  a  question 
not  easily  determined.  It  is  possible  that  for  different 
purposes  the  answers  may  be  very  different.  The  auth- 
ority of  the  old  maxim  mohilia  seqwintiir  personmn  has 
been  very  much  shaken  by  modern  decisions.  The  ques- 
tion of  situs  will  be  constantly  arising  with  reference  to 
local  assessment  or  taxation,  or  probate  or  administra- 
tion or  succession  duty. 

The  jurisdiction  of  the  provinces  is  given  by  the 
following  sub-sections  of  section  92  of  the  British'North 
America  Act :— ' '  (2)  Direct  taxation  within  the  province 
in  order  to  the  raising  of  a  revenue  for  provincial  pur- 
poses," and  ''  (16)  Property  and  civil  rights  in  the  pro- 
vince. ' ' 
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The  general  rule  is  that  shares  are  situate  at  the  head 
office,  and  the  leading  case  in  support  of  this  doctrine  is 
Attorney-General  v.  Biggins,  2  H.  &  N.  339  (1857).  In 
that  case  a  domiciled  Englishman  owned  shares  in  Scotch 
railway  companies.  On  his  death  his  will  was  proved  in 
England,  and  under  a  statute  similar  to  the  transmission 
sections  of  the  Bank  Act,  a  copy  of  the  English  probate 
with  the  proper  declaration  was  given  to  the  secretaries 
of  these  companies,  and  the  names  of  the  executors  en- 
tered on  the  register  of  shareholders.  It  was  held  that 
these  shares  were  situate  in  Scotland  and  not  in  England. 
It  was  not  a  question  between  two  offices  of  the  company 
or  two  registers,  but  between  the  domicile  of  the  testator 
and  the  head  office  of  the  company.  The  ground  of  the 
decision  is  stated  by  Martin,  B.,  as  follows  (p.  350) :  "  The 
evidence  of  title  to  these  shares  is  the  register  of  share- 
holders,  and  that  being  in  Scotland  this  property  is 
located  in  Scotland." 

In  NicMe.Y.  Douglas,  35  U.  C.  Q.  B.  126  (1874),  where 
the  city  of  Kingston  sought  to  tax  the  plaintiff  on  his 
shares  in  the  Merchants  Bank,  Montreal,  Wilson,  J.,  for 
the  Court  said  (p.  145):  "  In  our  opinion  the  plaintiff's 
stock  is  owned  by  him,  so  far  as  the  Assessment  Act  is 
concerned,  at  the  head  or  chief  place  of  business  of  the 
bank  in  Montreal.  The  fact  that  it  may  be  transferred  at 
a  branch  office  of  the  company,  if  the  directors  so  appoint, 
is  a  provision  made  for  the  convenience  of  the  share- 
holders, and  does  not  change  the  locality  of  the  stock 
itself."  Here  there  was  no  question  between  different 
offices;  the  sole  question  was  whether  these  shares  were 
' '  owned  out  of  the  province  of  Ontario, ' '  and  it  did  not 
appear  in  the  case  that  the  bank  even  had  an  office  in 
the  province. 

In  Hughes  v.  Rees,  5  0.  R.  654  (1884),  Ferguson,  J., 
stated  (p.  666),  that  he  was  of  opinion  that  the  bank  stock 
there  in  question  was  situate  in  Ontario  where  the  head 
office  was,  although  the  bank  had,  for  convenience, 
made  provision  for  making  transfers   of  the  stock  in 
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Montreal.  This,  however,  was  not  necessary  for  the  deci- 
sion of  this  case.  He  held  the  transaction  void,  and  he 
would  have  done  so  even  if  he  had  considered  that  the 
stock  was  situate  in  Montreal. 

A  question  closely  analogous  to  that  now  being  con- 
sidered arose  in  Re  Clark,  [1904]  1  Ch.  294.  Clark  was 
domiciled  in  England,  and  held  shares  in  South  African 
companies  organized  under  the  laws  of  the  Transvaal 
and  Orange  Free  State,  with  their  head  offices  in  South 
Africa,  but  with  offices  in  London  where  a  duplicate  share 
register  was  kept.  Transfers  could  be  made  either  in 
South  Africa  or  in  England  on  the  production  of  certifi- 
cates which  Clark  at  the  time  of  his  death  had  in  England. 
By  his  will  he  bequeathed  his  property  in  England  to 
certain  persons  called  the  "  home  trustees,"  and  his 
property  in  South  Africa  to  others  called  the  "  foreign 
trustees."  On  an  application  for  the  construction  of 
the  will,  Farwell,  J.,  held  that  while  the  transfer  could 
be  made  equally  effectually  in  South  Africa  or  in  Eng- 
land, the  possession  in  England  of  the  certificates  which 
were  essential  to  complete  the  title  to  the  shares  made 
them  pass  under  the  gift  of  the  property  situated  in 
England,  and  not  under  the  gift  of  property  in  South 
Africa. 

If  the  Clark  shares  had  been  stock  in  a  Canadian 
bank  it  could  not  be  said  that  their  transfer  could  be  made 
equally  effective  in  either  place.  Before  they  could  be 
transferred  at  all  it  would  be  necessary  for  the  executors 
to  make  a  declaration  of  transmission  under  section  47, 
and  leave  it  with  the  manager,  or  other  agent  of  the  bank 
who  had  charge  of  the  register  upon  which  the  shares  in 
question  were,  together  with  the  probate  of  the  will 
under  section  50,  whereupon  the  proper  officer  would 
enter  the  names  of  the  executors  or  trustees  upon  the 
register.  Any  dispute  as  to  who  were  the  proper  trustees 
of  the  shares  in  question  would  have  to  be  settled  by  the 
Court  having  jurisdiction  where  the  shares  were  regis- 
tered. 
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In  Atty.-Gen.  v.  Newman,  1  0.  L.  R.  511  (1901),  it  was 
held  by  the  Court  of  Appeal  that  payment  of  succession 
duty  was  based  on  administration,  and  that  non-negoti- 
able bank  deposit  receipts  payable  at  an  Ontario  bank, 
held  by  a  foreigner  at  the  time  of  his  death,  were  subject 
to  Ontario  succession  duty. 

In  Woodruff  v.  Atty.-Gen.,  [1908]  A.  C.  508,  the 
Privy  Council  decided  that  it  was  ultra  vires  the  Legisla- 
ture of  Ontario  to  tax  property  not  within  the  province ; 
that  securities  in  New  York  which  the  testator,  domiciled 
in  Ontario,  had  transferred  in  his  lifetime  with  intent 
that  the  transfers  should  only  take  effect  after  his  death, 
were  not  subject  to  Ontario  succession  duty. 

In  Winans  v.  Atty.-Gen,  [1910]  A.  C.  27,  it  was  de- 
cided by  the  House  of  Lords,  following  Blackwood  v. 
Reg.,  8  App.  Cas.  82  (1882),  that  negotiable  foreign 
bonds  payable  to  bearer  when  physically  situate  in  Eng- 
land at  the  death  of  the  owner  were  liable  to  estate  duty, 
even  though  the  deceased  was  a  foreigner  domiciled 
abroad.  It  may  be  noted  that  succession  duty  in  Ontario 
resembles  English  probate  or  estate  duty  rather  than 
English  succession  duty:  Atty.-Gen.  v.  Newman,  supra, 
at  p.  515. 

In  Rex  V.  Lovitt,  [1912]  A.  C.  212,  a  Nova  Scotian  had 
de]wsited  money  in  the  branch  of  the  Bank  of  British 
North  America  in  St.  John,  N.B.  On  his  death  ancillary 
probate  was  taken  out  in  St.  John.  Tlie  New  Brunswick 
Act  made  all  property  situate  in  the  province,  whether 
the  deceased  was  domiciled  there  or  not,  subject  to  duty. 
The  Privy  Council  upheld  the  claim  of  the  province. 

44.  List  of  transfers.— A  list  of  all  transfers  of 
sliai'es  registcj-ed  each  day  in  tlie  books  of  the 
bank  at  the  respective  places  where  transfers 
are  authorized,  showing  in  each  case  the  par- 
ties to  such  transfers  and  the  number  of  shares 
transferred,  shall  ])o  made  up  at  the  end  of 
each  dav. 
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2.  Such  lists  shall  be  kept  at  the  said  respective 
places  for  the  inspection  of  the  shareholders. 
53  v.,  c.  31,  s.  36.    Am. 

This  section  has  been  amended  to  agree  with  the 
changes  in  section  43,  establishing  provincial  registry 
offices.  Formerly  the  list  was  kept  only  at  the  chief 
office. 

45.  Requirements  for  valid  transfer.— All  sales  or 
transfers  of  shares,  and  all  contracts  and 
agreements  in  respect  thereof,  hereafter  made 
or  purporting  to  be  made,  shall  be  null  and 
void,  unless  the  person  making  the  sale  or 
transfer,  or  the  person  in  whose  name  or  be- 
half the  sale  or  transfer  is  made,  at  the  time 
of  the  sale  or  transfer, — 

(a)  is  the  registered  owner  in  the  books  of  the 
bank  of  the  share  or  shares  so  sold  or  trans- 
ferred, or  intended  or  purporting  to  be  sold  or 
transferred;  or, 

(b)  has  the  registered  owner's  assent  to  the  sale. 

2.  The  distinguishing  number  or  numbers,  if 
any,  of  such  share  or  shares  shall  be  designated 
in  the  contract  of  agreement  of  sale  or  trans- 
fer. 

3.  Notwithstanding  anything  in  this  section  con- 

tained, the  rights  and  remedies  under  any  con- 
tract of  sale,  which  does  not  comply  with  the 
conditions  and  requirements  in  this  section 
mentioned,  of  any  purchaser  who  has  no  know- 
ledge of  such  non-compliance,  are  hereby 
saved.    53  Y.,  c.  31,  s.  37. 
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This  section  was  first  inserted  in  the  Act  of  1890,  and 
was  designed  to  prevent  gambling  in  bank  shares,  or 
engaging  in  transactions  which  are  really  betting  on  the 
rise  or  fall  of  the  stock  in  the  market;  but  like  similar 
legislation  in  other  countries  it  has  not  accomplished  the 
desired  object. 

It  is  the  only  section  of  the  Act  between  thirty-nine 
and  fifty-seven  which  applies  to  the  Bank  of  British 
North  America :  sec.  6. 

The  practice  of  numberiSg  their  shares  is  optional 
with  Canadian  banks,  but  has  not  been  adopted  by  them. 

The  section  as  originally  enacted  in  1890  contained  a 
clause  making  non-compliance  an  offence  against  the  Act. 
This  clause  is  section  133  of  the  present  Act. 

When  the  transferrer  has  as  many  shares  as  are  men- 
tioned or  more,  but  the  numbers  do  not  correspond,  the 
transfer  is  not  necessarily  void ;  the  figures  might  after- 
wards be  rectified:  In  re  International  Contract  Co., 
L.  E.  7  Ch.  485  (1872). 

46.  Sale  under  execution. — When  any  share  of 
the  capital  stock  has  been  sold  under  a  writ 
of  execution,  the  officer  by  whom  the  writ  was 
executed  shall,  within  thirty  days  after  the 
sale,  leave  with  the  bank  an  attested  copy  of 
the  writ,  with* the  certificate  of  such  officer 
endorsed  thereon,  certifying  to  whom  the  sale 
has  been  made. 

2.  The  president,  a  vice-president  or  the  general 
manager  of  the  bank  shall  execute  the  trans- 
fer of  the  share  so  sold  to  the  purchaser,  but 
not  until  after  all  debts  and  liabilities  to  the 
bank  of  the  holder  of  the  share,  and  all  liens 
in  favour  of  the  bank  existing  thereon,  have 
been  discharged  as  by  this  Act  provided. 
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3.  Such  transfer  shall  be  to  all  intents  and  pur- 
poses as  valid  and  effectual  in  law  as  if  it  had 
been  executed  by  the  holder  of  the  said  share. 
53  v.,  c.  31,  s.  38.    Am. 

The  only  change  in  this  sub-section  is  the  substitution 
in  sub-section  2  of  the  words,  "  a  vice-president  or  the 
general  manager  "  for  the  old  words  "  vice-president, 
manager  or  cashier."* 

The  Act  does  not  make  any  provision  as  to  the  seizure 
and  sale  of  bank  stock.  That  is  left  to  the  provincial 
courts  and  their  procedure.  It  simply  recognizes  the 
sale  and  provides  for  the  carrying  out  of  the  transfer  to 
the  purchaser.  The  principle  is  analogous  to  the  provi- 
sions of  the  Railway  Act  which  permit  the  sale  of  a 
Dominion  railway  in  certain  cases  and  provide  for  its 
being  vested  in  the  purchaser  and  for  its  subsequent 
operation:  R.  S.  C.  c.  37,  sec.  299. 

The  Act  of  1871  named  the  sheriif  as  the  officer  who 
might  sell  bank  stock  under  a  writ  of  execution.  In  re 
Bank  of  Ontario,  U  U.  C.  Q.  B.  247  (1879),  a  sale  by  a 
bailiff  in  Montreal  was  held  to  have  the  same  effect  as  a 
sale  by  the  sheriff,  and  the  sale  was  valid  although  the 
bank  had  its  head  office  in  Ontario,  and  only  a  branch 
office  with  no  stock  register  in  Montreal. 

In  the  Province  of  Quebec  bank  shares  cannot  be 
seized  by  means  of  saisie  arret  (garnishment),  but  should 
be  seized  conformably  to  Art.  566  of  the  Code  of  Pro- 
cedure (Art.  642  of  the  new  Code) :  Hudon  v  Banque  du 
Peuple,  7  R.  L.  229  (1875). 

47.  Transmission  of  shares.  —  If  the  interest  in 
any  share  in  the  capital  stock  of  any  bank  is 
transmitted  by  or  in  consequence  of — 

{a)  the  death,  lunacy,  bankruptcy,  or  insolvency 
of  any  shareholder ;  or, 
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(h)  the  marriage  of  a  female  shareholder;  or, 

(c)  any  lawful  means,  other  than  a  transfer 
according  to  the  provisions  of  this  Act ; 

the  transmission  shall  be  authenticated  by  a 
declaration  in  writing,  as  hereinafter  men- 
tioned, or  in  such  other  manner  as  the  direc- 
tors of  the  bank  require. 

2.  Every  such  declaration  shall  distinctly  state 

the  manner  in  which  and  the  person  to  whom 
the  share  has  been  transmitted,  and  shall  give 
his  post  office  address  and  description,  and 
such  person  shall  make  and  sign  the  declara- 
tion. 

3.  The  person  making  and  signing  the  declaration 
shall  acknowledge  the  same  before  a  judge  of 
a  court  of  record,  or  before  the  mayor,  provost 
or  chief  magistrate  of  a  city,  town,  borough 
or  other  place,  or  before  a  notary  public,  or  a 
commissioner  for  taking  affidavits,  where  the 
same  is  made  and  signed. 

4.  Every  declaration  so  signed  and  acknowledged 

shall  be  left  with  the  general  manager,  or  other 
officer  or  agent  of  the  bank,  who  shall  there- 
upon enter  the  name  of  the  person  entitled 
under  the  transmission  in  the  register  of  share- 
liolders. 

5.  Until  the  transmission  has  been  so  authenti- 
cated, no  person  claiming  by  virtue  thereof 
shall  be  entitled  to  participate  in  the  profits  of 
the  bank,  or  to  vote  in  respect  of  any  such 
share  of  the  capital  stock.  53  Y.,  c.  31,  s.  39. 
Am. 
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The  word  "  lunacy  "  in  clause  (a)  is  new,  as  also  the 
words  "  and  shall  give  his  post  office  address  and  descrip- 
tion ' '  in  sub-section  2 ;  and  the  words  "  or  a  commis- 
sioner for  taking  affidavits  "  in  sub-section  3. 

The  word  "  transfer  "  is  used  in  the  Act,  when  the 
interest  in  the  stock  passes  as  the  result  of  the  act  of  the 
parties;  the  word  "  transmission  "  when  it  passes  by 
the  operation  of  the  law.  The  provisions  of  section  43 
as  to  the  previous  discharge  of  indebtedness  do  not  apply 
to  a  case  of  transmission,  and  a  bank  cannot  refuse  to 
register  the  transmission  on  the  ground  of  indebtedness 
or  lien:  In  re  Bentham  Mills  Spinning  Co.,  11  Ch.  D.  900 
(1878).  The  person  to  whom  the  shares  are  transmitted 
takes  them  in  the  same  condition  and  subject  to  the  same 
liabilities,  if  any,  as  existed  while  they  were  in  the  hands 
of  the  person  from  whom  they  are  transmitted. 

A  transmission,  in  order  to  be  of  the  same  nature  as  a 
transmission  by  death,  lunacy,  bankruptcy,  insolvency, 
or  marriage,  must  be  a  transmission  by  operation  of  law, 
unconnected  with  any  direct  act  of  the  party  to  whom  the 
property  is  transmitted,  and  a  transmission  to  a  pur- 
chaser at  a  sale  by  licitation  is  not  such  a  transmission : 
Chastemmeuf  v.  Capeyron,  7  App.  Cas.  127  (1881). 

If  the  directors  require  the  transmission  to  be  authen- 
ticated in  some  other  manner  than  is  set  out  in  this  and 
the  three  following  sections,  any  rules  they  make  should 
be  reasonable  and  not  more  onerous  than  those  pre- 
scribed by  the  Act. 

Although  sub-section  4  states  that  where  the  declara- 
tion is  left  with  the  general  manager  or  other  officer  or 
agent  of  the  bank,  he  shall  thereupon  enter  the  name  of 
the  person  entitled  under  the  transmission  in  the  register, 
the  succeeding  sections  show  that  it  is  only  when  the 
declaration  is  accompanied  by  the  documents  and  evi- 
dence there  mentioned,  or  when  these  latter  are  furnished 
to  the  bank,  that  the  person  is  entitled  to  have  his  name 
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SO  entered.  See  sections  48  and  50.  In  the  case  of  the 
death  of  a  shareholder,  and  the  production  of  his  or  her 
will,  the  directors  may  waive  a  declaration:  sec.  51. 

Until  such  declaration  is  made,  and  such  documents 
and  evidence  furnished,  the  person  entitled  to  the  trans- 
mitted shares  would  be  debarred,  not  only  from  drawing 
dividends  or  voting  on  these  shares,  but  also  from  trans- 
ferring or  dealing  with  them,  except  in  the  case  men- 
tioned in  the  preceding  paragraph. 

Transmission  by  the  marriage  of  a  female  share- 
holder is  further  dealt  with  by  section  48;  and  trans- 
mission by  death  by  sections  50  and  51 ;  there  is  nothing 
outside  the  present  section  relating  to  transmission  by 
lunacy,  or  the  bankruptcy  or  insolvency  of  a  shareholder. 

While  there  is  no  Dominion  Act  relating  to  this  sub- 
ject, the  section  would  apply  to  an  abandonment  of  pro- 
perty in  Quebec  under  Chapter  XXXI.  of  the  Code  of 
Civil  Procedure  (Arts.  853  et  seq.)  and  to  the  curator 
appointed  thereto,  and  to  assignments  by  insolvents 
under  10  Edw.  VII.  chap.  64,  and  the  assignees  there- 
under, and  to  assignees  under  similar  Acts  of  the  other 
provinces. 

It  would  also  apply  to  assignees  under  general  insol- 
vency Acts  in  other  countries.  These  have  always  been 
accorded  full  recognition  in  the  province  of  Quebec,  which 
also  recognizes  foreign  executors  and  administrators  as 
more  fully  set  forth  under  section  51.  Wliile  the  law  of 
England  and  those  provinces  which  derived  their  laws 
from  England  have  not  fully  recognized  the  latter,  they 
have  recognized  foreign  assignees,  curators  and  trustees 
under  general  bankruptcy  or  insolvency  Acts.  The  law 
of  England  on  the  point  is  stated  as  follows  in  Westlake's 
International  Law  (3rd  ed.),  at  s.  134:  "  Curators,  syn- 
dics and  others  who,  under  the  law  of  a  country  where  a 
debtor  is  domiciled,  are  entitled  to  administer  his  pro- 
perty on  behalf  of  his  creditors,  are  entitled  as  such  to 
his  chattels  personal  and  choses  in  action  in  England." 
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Section  49  prescribes  how  the  declaration  must  be 
authenticated  if  made  in  a  foreign  country. 

48.  Transmission  by  marriage.— If  the  transmis- 
sion of  any  share  of  the  capital  stock  has  taken 
place  by  virtue  of  the  marriage  of  a  female 
shareholder,  the  declaration  shall  be  accom- 
panied by  a  copy  of  the  register  of  such  mar- 
riage, or  other  particulars  of  the  celebration 
thereof,  and  shall  declare  the  identity  of  the 
wife  with  the  holder  of  such  share,  and  shall 
be  made  and  signed  by  such  female  sharehol- 
der and  her  husband. 

2.  The  declaration  may  include  a  statement  to 
the  effect  that  the  share  transmitted  is  the 
separate  property  and  under  the  sole  control 
of  the  wife,  and  that  she  may,  without  requir- 
ing the  consent  or  authority  of  her  husband, 
receive  and  grant  receipts  for  the  dividends 
and  profits  accruing  in  respect  thereof,  and 
dispose  of  and  transfer  the  share  itself. 

3.  The  declaration  shall  be  binding  upon  the  bank 
and  persons  making  the  same,  until  the  said 
persons  see  fit  to  revoke  it  by  a  written  notice 
to  the  bank  to  that  effect. 

4.  The  omission  of  a  statement  in  any  such  de- 
claration that  the  wife  making  the  declaration 
is  duly  authorized  by  her  husband  to  make 
the  same  shall  not  invalidate  the  declaration. 
53  v.,  c.  31,  s.  40. 

Where  the  marriage  domicile  of  the  female  share- 
holder is  in  a  province  or  country  where  by  law  she  has 
the   exclusive   control   of  her  property   as   if   she   had 
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remained  single,  the  declaration  is  necessary  only  for  the 
purpose  of  keeping  the  record  of  her  stock  under  her 
married  name.  If,  however,  the  marriage  domicile  should 
be  in  the  province  of  Quebec,  the  shares,  being  personal 
or  movable  property,  would,  in  the  absence  of  a  notarial 
ante-nuptial  contract  of  marriage,  fall  into  the  commun- 
ity of  property  and  be  subject  to  the  sole  control  of  the 
husband:  C.  C.  Art.  1272.  In  case  there  is  a  marriage 
contract,  it  will  probably  make  provision  both  as  to  the 
capital  of  the  stock  and  as  to  the  dividends.  Even  if  the 
husband  became  by  law  entitled  to  the  stock  and  the  divi- 
dends a  declaration  in  the  terms  of  sub-section  2  would 
probably  be  held  to  be  equivalent  to  a  power  of  attorney 
to  enable  the  wife  to  receive  dividends  or  even  to  transfer 
the  stock  until  the  bank  received  a  revocation  under  sub- 
section 3. 

A  similar  rule  would  apply  when  the  marriage  domi- 
cile was  in  a  country  where  by  marriage  the  shares  would 
become  the  property  of  the  husband  or  come  under  his 
control. 

See  the  next  section  as  to  the  authentication  of  a  de- 
claration made  in  a  foreign  country. 

49.  Authentication  of  papers.  —  Every  such  de- 
claration and  instrument  as  are  by  the  last 
two  preceding  sections  required  to  perfect  the 
transmission  of  a  share  in  the  bank  shall,  if 
made  in  any  country  other  than  Canada,  the 
United  Kingdom  or  a  British  colony, — 

(a)  be  further  authenticated  by  the  clerk  of  a 
court  of  record  under  the  seal  of  the  court, 
or  by  the  British  consul  or  vice-consul,  or  other 
accredited  representative  of  His  Majesty's 
Government  in  the  country  where  the  declara- 
tion or  instrument  is  made ;  or, 
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(&)  be  made  directly  before  such  British  consul, 
vice-consul  or  other  accredited  representative. 

2.  The  directors,  general  manager  or  other  officer 
or  agent  of  the  bank  may  require  corrobora- 
tive evidence  of  any  fact  alleged  in  any  such 
declaration!    53  V.,  c.  31,  s.  39.    Am. 

50.  Transmission  by  will  or  intestacy.  —  If  the 
transmission  has  taken  place  by  virtue  of  any 
testamentary  instrument,  or  by  intestacy,  the 
probate  of  the  will,  or  the  letters  of  adminis- 
tration, or  act  of  curatorship  or  tutorship,  or 
an  official  extract  therefrom,  shall,  together 
with  the  declaration,  be  produced  and  left  with 
the  general  manager  or  other  officer  or  agent 
of  the  bank. 

2.  The  general  manager  or  other  officer  or  agent 
shall  thereupon  enter  in  the  register  of  share- 
holders the  name  of  the  person  entitled  under 
the  transmission.    53  Y.,  c.  31,  s.  41.    Am. 

The  Quebec  Statute  55-56  Vict.  chap.  17,  imposes  a 
tax  on  the  transmission  of  property  by  death,  and  pro- 
vides (Art.  1191(^,  5),  that  no  transfer  of  the  property  of 
any  estate  or  succession  shall  be  valid  nor  shall  the  title 
vest  in  any  person  until  the  tax  has  been  paid.  It  was 
held  that  this  statute  was  intra  vires,  and  a  bank  was 
justified  in  refusing  to  register  a  transfer  of  shares  by 
executors  until  proof  was  given  that  the  tax  had  been 
•paid:  Heneker  v.  Bank  of  Montreal,  Q.  R.  7  S.  C.  257 
(1895). 

From  the  report  it  is  to  be  inferred  that  the  declara- 
tion of  transmission  was  duly  made  and  the  names  of  the 
executors  entered  on  the  list  of  shares.  They  then  de- 
sired to  transfer  the  shares  without  paying  the  tax. 

m'l.b.a. — 8 
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An  executor  filed  with  the  bank  a  copy  of  the  probate 
of  a  will,  and  required  the  entry  of  his  name  as  entitled 
to  the  stock  of  the  testator  in  his  capacity  of  executor. 
The  bank  refused  on  the  ground  that  the  stock  was  speci- 
fically bequeathed  to  certain  legatees.  He  applied  for  an 
injunction,  and  it  was  held  that  it  was  the  duty  of  the 
bank  to  enter  his  name  in  the  register,  and  that  there 
was  no  obligation  on  the  bank  to  see  that  the  bequests 
of  the  will  were  caiTied  out  by  the  executor:  Boyd  v. 
Bank  of  Neiv  Bninsivich,  N.  B.  Equity  Cases,  545  (1893). 

51.  Transmission  by  decease.  —  Notwithstanding 
anything  in  this  Act,  if  the  transmission  of  any 
share  of  the  capital  stock  has  taken  place  by 
virtue  of  the  decease  of  any  shareholder,  the 
production  to  the  directors  and  the  deposit 
with  them  of — 

{a)  any  authenticated  copy  of  the  probate  of  the 
will  of  the  deceased  shareholder,  or  of  letters 
of  administration  of  his  estate,  or  of  letters  of 
verification  of  heirship,  or  of  the  act  of  cura- 
torship  or  tutorship,  granted  by  any  court  in 
Canada  having  power  to  grant  the  same,  or  by 
any  court  or  authority  in  England,  Wales,  Ire- 
land, or  any  British  colony,  or  of  any  testa- 
ment, testamentary  or  testament  dative  expede 
in  Scotland;  or, 

(6)  an  authentic  notarial  copy  of  the  will  of  the 
deceased  shareholder,  if  such  will  is  in  notarial 
form  according  to  the  law  of  the  province  of 
Quebec;  or, 

(c)  if  the  deceased  shareholder  died  out  of  His 
Majesty's  dominions,  any  authenticated  copy 
of  the  probate  of  his  will  or  letters  of  adminis- 
tration of  his  property,  or  other  document  of 
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like  import,  granted  by  any  court  or  authority 
having  the  requisite  power  in  such  matters, 
shall  be  sufficient  justification  and  authority 
to  the  directors  for  paying  any  dividend,  or 
for  transferring  or  authorizing  the  transfer  of 
any  share,  in  pursuance  of  and  in  conformity 
to  the  probate,  letters  of  administration,  or 
other  such  document  as  aforesaid.  53  V.,  c. 
31,  s.  42.    Am. 

The  words  "  notwithstanding  anything  in  this  Act  " 
are  new,  and  were  added  to  make  it  clear  that  a  bank 
might  dispense  with  the  production  of  the  declaration 
required  by  section  47,  or  its  authentication  under  sec- 
tion 49. 

In  the  Province  of  Quebec  a  will  may  be  made  in  any 
one  of  three  forms :  (1)  Notarial,  (2)  holograph,  and  (3)  in 
English  form  before  two  witnesses.  The  two  latter  re- 
quire probate.  A  notarial  will  is  made  in  the  presence 
of  two  notaries,  or  of  one  notary  and  two  witnesses,  and 
does  not  require  probate ;  a  copy  certified  by  the  notary 
who  retains  possession  of  the  original  will  being  equally 
authentic  with  a  copy  of  a  wiU  in  one  of  the  other  forms 
admitted  to  probate  and  certified  by  the  clerk  of  the 
Court. 

"  Letters  of  verification  of  heirship  "  are  issued  by 
the  Superior  Court  of  Quebec  in  cases  of  intestacy  when 
the  deceased  has  property  outside  of  that  province :  C.  C. 
Art.  650a.  Administrators  and  letters  of  administration 
are  unknown  in  Quebec.  The  property  of  a  deceased  in- 
testate vests  immediately  in  his  heirs  or  next  of  kin,  in 
accordance  with  the  French  legal  maxim  ' '  le  mort  saisit 
le  vif."  These  must  provide  for  the  administration  of 
the  estate  themselves. 

Where  shares  belong  to  a  Quebec  minor  he  must  be 
represented  by  a  tutor  appointed  by  the  prothonotary  or 
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a  Judge  of  the  Superior  Court :  C.  C.  Art.  249.  A  curator 
is  appointed  by  the  same  authority  to  any  person  who  is 
interdicted  for  imbecility,  insanity,  madness  or  prodi- 
gality; also  to  emancipated  minors  and  to  children  con- 
ceived but  not  yet  born :  C.  C.  Arts.  325  and  338.  Cura- 
tors to  property  are  those  appointed :  (1)  to  the  property 
of  absentees;  (2)  in  cases  of  substitution;  (3)  to  vacant 
estates;  (4)  to  the  property  of  extinct  corporations; 
(5)  to  property  abandoned,  and  (6)  to  property  accepted 
under  benefit  of  inventory :  C.  C.  Art.  347. 

A  shareholder  in  the  province  of  Quebec  by  his  will 
made  his  mother  usufructuary  legatee  of  all  his  pro- 
perty ;  a  nephew,  who  was  a  minor  living  with  his  parents 
in  the  U.S.,  being  named  universal  legatee  in  ownership. 
A  tutor  ad  hoc  to  the  property  of  the  minor  was  ap- 
pointed by  the  Court  at  Montreal,  for  the  taking  of  the 
inventoiy.  The  executors  and  the  tutor  ad  hoc  obtained 
leave  of  the  Court  to  sell  the  bank  stock  to  make  repairs 
on  certain  buildings.  A  regular  tutor  was  subsequently 
appointed,  and  he  duly  accepted  the  executors'  account, 
including  this  item.  It  was  held  that  the  order  to  sell 
was  illegal,  the  tutor  ad  hoc  having  no  such  authority, 
but  as  the  matter  was  ratified  by  a  tutor  duly  appointed, 
and  the  minor  received  the  benefit,  he  could  not,  after 
coming  of  age,  recover  the  value  of  the  stock  from  the 
bank:  Donohue  v.  Bank  Jacques  Cartier,  Q.  R.  11  S.  C.  90 
(1896). 

The  object  of  this  section  appears  to  be  to  authorize 
foreign  executors,  administrators,  etc.,  of  a  deceased  for- 
eign shareholder  to  have  the  shares  registered  in  their 
names  and  to  authorize  them  to  draw  dividends,  and 
transfer  tlie  shares  on  lodging  with  the  bank  an  auilieuti- 
cated  co])y  of  the  foreign  probate,  letters  of  administra- 
tion, etc..  witliout  taking  out  ancillary  probate  or  letters 
of  administration,  if  the  will  or  the  foreign  law  authorizes 
the  executors,  administrators,  etc.,  to  perfoim  these  acts. 

This  has  been  tlie  policy  of  the  civil  law  and  has  been 
specially  authorized  in  tlic  ])r()vince  of  Quebec  by  Statute 
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and  by  the  Code.  Article  80  of  the  Code  of  Civil  Proce- 
dure reads  as  follows :  ' '  Any  person  who,  according  to 
the  laws  of  a  foreign  country,  is  authorized  to  represent 
a  person  who  has  died  or  made  his  will  therein,  leaving 
property  in  the  province,  may  also  appear  as  such  in 
judicial  proceedings  before  any  court  in  the  province." 
This  was  derived  from  section  one  of  C.  S.  L.  C.  chap.  91, 
which  provided  that  all  executors,  administrators  and 
other  legal  representatives  legally  seized  by  foreign  law 
of  the  estate  of  a  deceased  person  or  representing  him 
under  the  foreign  law,  shall  be  recognized,  and  their  legal 
capacity  be  of  equal  validity  and  effect  to  all  legal  intents 
as  in  the  country  where  they  reside,  or  were  appointed, 
or  where  the  will  was  made.  This  is  fuller  than  the  lan- 
guage of  the  Code,  but  there  is  no  suggestion  that  the 
Code  was  not  to  be  of  the  same  effect  as  the  Statute,  and 
the  jurisprudence  has  been  consistent  with  this  construc- 
tion. 

Under  the  law  of  England  a  foreign  executor  or  ad- 
ministrator cannot  sue  or  be  sued  there,  nor  can  he  inter- 
meddle with  the  estate  of  the  deceased  in  England  without 
making  himself  liable  as  executor  de  son  tort:  Williams 
on  Executors  (10th  ed.),  pp.  269  and  1565,  cited  with  ap- 
proval by  Smith,  L.J.,  in  Attorney-General  v.  New  York 
Breweries  Co.,  [1898]  1  Q.  B.  205.  This  was  a  case  in 
which  an  English  company  registered  in  England  under- 
took, upon  the  death  of  a  New  l^ork  shareholder,  to 
transfer  into  the  names  of  his  New  York  executors  the 
shares  standing  in  his  name  and  to  pay  to  them  the  divi- 
dends in  New  York,  where  they  had  been  accustomed  to 
pay  them  to  him,  without  taking  out  representation  to 
the  deceased  in  England.  It  was  held  by  the  Court  of 
Appeal  that  they  could  not  do  so. 

So  far  as  appears  from  reported  cases  the  right  of  the 
Dominion  Parliament  to  legislate  that  a  foreign  probate, 
etc.,  shall  be  sufficient  justification  and  authority  to  a 
bank  for  paying  dividends  and  authorizing  the  transfer 
of  shares,  has  not  been  called  in  question  in  any  of  those 
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provinces  where  the  law  is  similar  to  that  of  England. 
It  has  probably  been  considered  that  such  right  would  be 
upheld  under  the  principles  laid  down  by  the  Privy  Coun- 
cil in  Cushing  v.  Diipuy,  5  App.  Cas.  (1880),  and  Tennant 
V.Union  Bank,  [1894]  A.  C.  31. 

In  section  97  a  similar  provision  is  made  for  paying 
over  the  deposit  of  a  deceased  depositor  provided  it  does 
not  exceed  $500. 

SHARES  SUBJECT  TO  TRUSTS. 

52.  The  bank  shall  not  be  bound  to  see  to  the  ex- 
ecution of  any  trust,  whether  expressed,  im- 
plied or  constructive,  to  which  any  share  of  its 
stock  is  subject. 

2.  The  receipt  of  the  person  in  whose  name  any 
such  share  stands  in  the  books  of  the  bank,  or, 
if  it  stands  in  the  names  of  more  persons  than 
one,  the  receipt  of  one  of  such  persons,  shall 
be  a  sufficient  discharge  to  the  bank  for  any 
dividend  or  any  other  sum  of  money  payable 
in  respect  of  such  share,  unless,  previously  to 
such  payment,  express  notice  to  the  contrary 
has  been  given  to  the  bank. 

3.  The  bank  shall  not  be  bound  to  see  to  the  ap- 
plication of  the  money  paid  upon  such  receipt, 
whether  given  by  one  of  such  persons  or  all  of 
them.    53  V.,  c.  31,  s.  43. 

Although  the  present  section  has  been  in  the  Bank  Act 
since  1871,  and  has  also  been  in  the  Companies  Acts  of 
the  Dominion  and  of  several  of  the  provinces  for  many 
years,  it  is  surprising  that  it  appears  to  have  been  so 
seldom  construed  by  the  courts. 

If  the  first  sub-section  were  not  in  the  Act,  it  would 
probably  be  claimed — at  least  in  those  provinces  which 
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derive  their  law  from  England — that  notice  of  a  bene- 
ficial interest  in  some  jDerson  other  than  the  legal  holder 
might  constitute  the  bank  a  trustee  for  such  other  person. 

A  similar  clause  in  the  Loan  Corporations  Act  was 
considered  in  the  Birkbeck  Loan  Co.  v.  Johnston,  3  0.  L. 
R.  497  (1902).  Mrs.  Johnston  held  certain  shares  in 
trust  for  her  children.  In  rendering  the  judgment  of 
the  Divisional  Court,  Street,  J.,  said,  at  p.  506: — "  Mrs. 
Johnston  had  no  more  right,  so  far  as  appears,  to  mort- 
gage these  shares  than  if  they  had  stood  in  the  name  of 
her  children  instead  of  in  her  name,  in  trust  for  them. 
It  is  argued  that  the  company  by  sec.  53  of  ch.  205,  R.  S. 
0.  1897,  was  entitled  to  disregard  the  trusts  of  which  it 
had  notice  as  attaching  to  these  shares,  but  I  do  not  so 
understand  the  meaning  of  that  provision.  The  section 
relieves  the  company  from  the  duty  of  seeing  to  the 
execution  of  any  trust,  to  which  any  shares  are  subject, 
and  enables  it  to  pay  money  to  a  shareholder,  who  holds 
shares  upon  any  trust  without  seeing  that  the  money  is 
properly  dealt  with  by  the  shareholder  after  receiving 
it;  but  it  goes  no  farther.  It  does  not  entitle  the  com- 
pany to  lend  money  to  A.  with  express  notice  that  he  is 
a  mere  trustee  for  B." 

The  charter  of  the  Molsons  Bank  contained  a  clause 
similar  to  sub-section  1.  In  Simpson  v.  Molsons  Bank, 
[1895]  A.  C.  270,  this  clause  was  discussed.  Certain 
shares  of  the  bank  were  bequeathed  to  executors  in  which 
one  of  them  had  a  life  interest  with  a  substitution  in 
favor  of  his  children.  The  bank  was  in  possession  of  a 
copy  of  the  will,  believed  to  have  been  given  to  it  when 
the  declaration  of  transmission  to  the  executors  was 
made.  The  children  were  deprived  of  the  shares  by  a 
transfer  made  to  their  father.  The  Privy  Council  was 
satisfied  that  at  the  date  of  the  transfer  the  bank  had 
not  any  notice  which  could  warrant  the  inference  that 
they  were  aware  that  a  breach  of  trust  was  intended  or 
was  being  committed.  They  further  held  that  it  had 
not  been  proved  that  the  bank  had  any  notice  of  the 
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particular  trust  in  favor  of  the  children,  or  which  could 
affect  them  with  knowledge  of  the  particular  way  it 
ought  to  have  been  executed  by  the  trustees.  The  bank 
was  consequently  held  not  liable  for  having  permitted 
the  transfer  of  the  shares. 

In  Boyd  v.  The  Bank  of  New  Brunsivick,  N.  B.  Equity 
Cases  545  (1891),  the  plaintiff  had  grants  of  administra- 
tion and  probate,  and  filed  declarations  of  transmission 
with  these  grants  with  the  bank  and  required  them  to 
transfer  the  stock.  The  bank  declined  on  the  ground 
that  by  the  will  the  shares  covered  by  it  were  specifically 
bequeathed  to  be  divided  among  certain  legatees.  It  was 
held  by  Palmer,  J.,  that  as  these  shares  were  personal 
property  the  legal  title  to  them  under  the  law  of  the 
province  vested  in  the  plaintiff  and  he  had  the  right  to 
sell  them  to  pay  the  expenses  of  the  estate,  to  pay  all 
creditors  and  then  to  give  what  remained  over  to  the 
legatees,  and  that  he  did  not  require  the  assent  of  a  lega- 
tee or  any  other  person  to  transfer  the  stock.  He  cites 
the  cases  of  Hart g a  v.  The  Bank  of  England,  3  Ves.  35 
(1796),  The  Bank  of  England  v.  Parsons,  5  Ves.  665 
(1800),  and  The  Bank  of  England  v.  Moffat,  3  Bro.  C.  C. 
260  (1791),  as  authorities  that  even  without  such  a  clause 
as  this,  a  bank  could  not  prevent  an  executor  from  trans- 
ferring stock  of  the  testator  to  himself  or  a  third  party. 

There  is  no  similar  clause  in  the  English  Companies 
Acts,  but  section  30  of  the  Act  of  1862  provides  that 
''  No  notice  of  any  trust,  expressed,  implied  or  construc- 
tive, shall  be  entered  on  the  register  or  be  receivable  by 
the  registrar;  "  and  the  22nd  Article  of  Association  that 
''  Tlie  comjiany  shall  not  be  bound  by  or  recognize  .  . 
.  .  any  other  right  in  respect  of  a  share,  except  an 
absolute  right  thereto  in  the  person  from  time  to  time 
registered  as  the  holder  thereof. ' ' 

These  i)rovisions  are,  it  will  be  seen,  much  stronger 
and  go  farther  than  tliis  section  of  the  Bank  Act.  Their 
effect  was  considered  in  the  case  of  La  Societe  Generale 
V.  Tramirai/s  Union  Co.,  14  Q.  B.  D.  424  (1884),  where 
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the  Master  of  the  Rolls  expressed  a  doubt  as  to  the  secre- 
tary or  directors  being  personally  liable  for  not  prevent- 
ing a  transfer  involving  a  breach  of  trust.  However, 
Cotton,  L.  J.,  said  at  p.  445 :  ' '  Where  the  directors  are 
asked  to  register  a  transfer  which  from  circumstances 
in  fact  known  to  them  at  the  time  would  be  in  violation  of 
the  rights  of  others,  in  my  opinion  they  cannot,  either 
safely  to  themselves,  or  without  disregard  of  their  duty, 
register  the  transfer,  at  least  without  allowing  time  for 
enquiry  and  for  the  assertion  of  the  equitable  rights,  if 
any,  inconsistent  with  the  claim  to  register  the  transfer. ' ' 
Lindley,  L. J.,  said  at  p.  453 :  "  I  have  no  doubt  that  if 
directors  allow  a  transferor  to  make  a  transfer  which 
they  know  to  be  fraudulent,  they  could  be  made  liable 
for  the  value  of  the  shares  transferred,  they  would  make 
themselves  parties  to  his  fraud.  Moreover,  a  refusal  by 
directors,  or  an  omission  on  their  part,  to  pay  attention 
to  a  notice  given  to  them  by  a  person  having  an  equitable 
interest  in  shares,  and  requiring  the  directors  not  to 
register  a  transfer  for  such  time  as  may  be  necessary  to 
allow  him  time  to  apply  for  a  proper  restraining  order, 
would  be  prima  facie  improper. ' ' 

Notice  that  a  shareholder  has  given  a  lien  upon  his 
shares  as  security,  is  not  notice  of  a  trust,  and  the  bank 
cannot  obtain  a  prior  lien  upon  them  for  subsequent 
advances  to  the  shareholder:  Bradford  Banking  Co.  v. 
Briggs,  12  App.  Cas.  29  (1886). 

It  would  be  a  question  to  be  determined  according  to 
the  particular  circumstances  of  each  case  whether  there 
was  sufficient  to  put  the  bank  upon  its  guard  and  to 
justify  or  require  it  to  give  notice  to  the  cestui  que  trust 
or  person  having  the  equitable  interest  in  order  to  give 
an  opportunity,  if  desired,  to  take  steps  to  prevent  the 
contemplated  breach  of  trust. 

If  under  the  law  of  the  province  the  trustee  or  other 
person  holding  the  stock  in  a  representative  capacity  is 
entitled  to  transfer  the  stock,  the  bank  can  only  inter- 
fere in  such  exceptional  circumstances  as  above  stated. 
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53.  When  not  personally  liable. — No  person  hold- 
ing stock  in  the  bank  as  executor,  administra- 
tor, guardian,  trustee,  tutor  or  curator — 

(a)  of  or  for  any  estate,  trust  or  person  named  in 
the  books  of  the  bank  as  being  represented  by 
him;  or, 

(h)  if  the  will  or  other  instrument  under  or  by 
virtue  of  which  the  stock  is  so  held  be  named 
in  the  books  of  the  bank  in  connection  with 
such  holding, 

shall  be  personally  subject  to  any  liability  as  a 
shareholder;  but  the  estate  and  funds  in  his 
hands  shall  be  liable  in  like  manner  and  to  the 
same  extent  as  the  testator,  intestate,  ward  or 
person  interested  in.  such  estate  and  funds 
would  be,  if  living  and  competent  to  hold  the 
stock  in  his  own  name. 

2.  If  the  trust  is  for  a  living  person  or  corpora- 
tion, such  person  or  corporation  shall  also  be 
liable  as  a  shareholder  to  the  extent  of  his  or 
its  respective  interest  in  the  shares. 

3.  If  the  estate,  trust  or  person  so  represented, 

or  will  or  other  instrument,  is  not  named  in 
the  books  of  the  bank,  the  executor,  adminis- 
trator, guardian,  trustee,  tutor  or  curator 
shall  be  personally  liable  in  respect  of  the 
stock,  as  if  he  held  it  in  his  own  name  as  owner 
thereof.    63-64  V.,  c.  26,  s.  8.    Am. 

The  words  "  or  corporation  "  and  "  to  the  extent  of 
his  or  its  respective  interest  in  the  shares,"  are  new. 
If  the  word  "  living  "  had  not  preceded  "  person,"  the 
latter  wonld  have  included  a  cori3oration :  E.  S.  C.  c.  1, 
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s.  34  (20).     The  words  "  or  will  or  other  instrument  " 
are  also  new. 

Where  a  person  holds  stock  simply  "  in  trust,"  or  as 
"  executor,"  administrator,"  "  trustee,"  ''  tutor," 
' '  curator, ' '  or  the  like,  he  is  personally  liable  for  un- 
paid calls,  and  also  for  the  double  liability  in  case  of  the 
insolvency  of  the  bank.  The  only  way  to  escape  such 
liability  is  to  have  the  testator,  intestate,  cestui  que  trust, 
minor,  or  other  person  whom  he  represents,  also  named 
in  the  books  of  the  bank. 

A  loan  compan}^  which  by  its  charter  is  authorized  to 
lend  money  on  bank  shares,  and  which  advances  money 
on  shares  transferred  to  it,  and  accepted  in  the  ordinary 
absolute  form,  cannot  escape  liability  on  the  ground  that 
it  is  merely  a  trustee  for  the  borrower:  Re  Central  Bank, 
Home  Savings  and  Loan  Co.'s  Case,  18  Ont.  A.  E.  489 
(1891). 

In  Quebec  a  mandatary  or  agent  who  acts  in  his  own 
name  is  liable  to  the  third  party  with  whom  he  contracts, 
without  prejudice  to  the  rights  of  the  latter  against  the 
mandator  or  principal  also:  C.  C,  1716.  A  person  who 
subscribes  for  stock  in  his  own  name  for  another  is  liable 
thereon  jointly  and  severally  with  the  latter:  Molsons 
Bank  v.  Stoddart,  M.  L.  E.  6  S.  C.  18  (1890). 

The  fact  that  bank  shares  are  purchased  ''  in  trust  " 
at  a  time  when  the  trustee  was  solvent  imports  an  in- 
terest in  somebody  else,  and  the  onus  is  upon  a  party 
who  has  seized  such  shares  to  prove  that  they  are  in  fact 
the  property  of  the  trustee,  and  as  such  available  to 
satisfy  the  demand  of  his  creditors :  Muir  v.  Carter,  and 
Holmes  v.  Carter,  16  S.  C.  Can.  473  (1889). 

A  party  who  is  sui  juris  and  beneficially  entitled  to 
shares  which  he  cannot  disclaim,  is  personally  bound, 
in  the  absence  of  contract  to  the  contrary,  to  indemnify 
the  registered  holder  against  calls  upon  them:  Hardoon 
V.  Belilios,  [1901]  A.  C.  118. 
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The  present  section  refers  exclusively  to  shares  of 
the  bank  held  in  trust ;  the  other  question  as  to  the  bank 
taking  shares  in  a  company  held  in  trust  as  collateral 
security,  or  otherwise  dealing  with  them,  is  treated  under 
sections  76  and  96. 

ANNUAL  AND  SPECIAL  STATEMENTS. 

54.  For  annual  meeting. — At  every  annual  gen- 
eral meeting  of  the  shareholders  for  the  elec- 
tion of  directors,  the  outgoing  directors  shall 
submit  a  clear  and  full  statement  of  the  affairs 
of  the  bank,  exhibiting,  on  the  one  part,  the  lia- 
bilities of  the  bank,  and,  on  the  other  part, 
the  assets  and  resources  thereof,  and  the  state- 
ment shall  be  signed  by  the  general  manager  or 
other  principal  officer  of  the  bank  next  in 
authority  in  the  management  of  the  affairs  of 
the  bank  at  the  time  at  which  the  statement  is 
signed,  and  shall  be  signed  on  behalf  of  the 
board  by  the  jDresident  or  a  vice-president  or 
any  other  tv^o  directors,  neither  of  whom  shall 
be  an  officer  of  the  bank. 

2.  The  statement  shall,  without  restricting  the 
generality  of  the  requirement  of  the  next  pre- 
ceding sub-section,  include  and  show,  on  the 
one  part,  the  amount  of  the — 

(a)  capital  stock  paid  in, 

(h)  rest  or  reserve  fund, 

(c)  dividends  declared  and  unpaid, 

(d)  balance  of  pi-ofits,  as  per  profit  and  loss 
account  referred  to  in  sub-section  4  of  this 
section. 
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(e)  notes  of  the  bank  in  circulation, 

(/)  deposits  not  bearing  interest, 

{g)  deposits  bearing  interest,  including  interest 
accrued  to  date  of  statement, 

{h)  balances  due  to  other  banks  in  Canada, 

{i)  balances  due  to  banks  and  banking  correspon- 
dents in  the  United  Kingdom  and  foreign 
countries, 

( j)  bills  payable, 

{k)  acceptances  under  letters  of  credit, 

(?)  liabilities  not  included  in  the  foregoing; 
and  the  statement  shall  include  and  show,  on 
the  other  part,  the  amount  of — 

{a)  current  coin  held  by  the  bank, 

(&)  Dominion  notes  held, 

(c)  notes  of  other  banks, 

{d)  cheques  on  other  banks, 

(e)  balances  due  by  other  banks  in  Canada, 

(/)  balances  due  by  banks  and  banking  corres- 
pondents elsewhere  than  in  Canada, 

{g)  Dominion  and  provincial  government  securi- 
ties, not  exceeding  market  value, 

(Ji)  Canadian  municipal  securities,  and  British, 
foreign  and  colonial  public  securities  other 
than  Canadian, 

{i)  railway  and  other  bonds,  debentures  and 
stocks,  not  exceeding  market  value. 
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(j)  call  and  short  (not  exceeding  thirty  days) 
loans  in  Canada  on  bonds,  debentures  and 
stocks, 

(A;)  call  and  short  (not  exceeding  thirty  days) 
loans  elsewhere  than  in  Canada, 

(I)  other  current  loans  and  discounts  in  Canada 
(less  rebate  of  interest), 

(m)  other  current  loans  and  discounts  elsewhere 
than  in  Canada  (less  rebate  of  interest), 

(n)  liabilities  of  customers  under  letters  of  credit 
as  per  contra, 

(c>)real  estate  other  than  bank  premises, 

(p)  overdue  debts,  estimated  loss  provided  for, 

(g)  bank  premises,  at  not  more  than  cost,  less 
amounts  (if  any)  written  off, 

(r)  deposit  with  the  Minister  for  the  purposes  of 
the  Circulation  Fund, 

(s)  deposit  in  the  central  gold  reserves, 

(^) other  assets  not  included  in  the  foregoing. 

3.  Any  other  or  further  particulars  than  those 

called  for  by  sub-section  2  of  this  section, 
which,  in  the  opinion  of  the  directors,  are 
necessary  to  a  full  and  clear  statement  of  the 
affairs  of  the  bank,  shall  also  bo  included  and 
shown  in  such  statement. 

4.  A  profit  and  loss  account  for  the  financial  year 

of  the  bank  next  preceding  the  date  of  the  an- 
unal    general   meeting   shall   accompany   the 
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statement  and  be  attached  thereto,  and  shall 
be  signed  on  behalf  of  the  board  by  the  same 
persons  as  are  required  by  this  section  to  sign 
the  statement  referred  to. 

5.  A  copy  of  the  statement  and  of  the  profit  and 
loss  account;  together  with  a  copy  of  the  min- 
utes of  the  annual  general  meeting,  shall  be 
sent  within  four  weeks  thereafter  to  each 
shareholder  at  his  last  known  post  office  ad- 
dress, as  shown  by  the  books  of  the  bank,  and 
a  copy  of  each  of  these  shall  be  sent  to  the 
Minister.    53  V.,  c.  31,  s.  45.    Am. 

This  section  has  been  entirely  recast  in  the  revision. 
As  it  stood  in  the  old  Act  it  enumerated  only  some  ten 
items  of  information  which  were  to  be  given  to  the  share- 
holders instead  of  thirty-two  in  the  present  section.  The 
requirement  as  to  the  signing  of  the  statement  is  also 
new.  The  auditors'  report  must  be  attached  to  the 
statement  submitted  to  the  annual  meeting:  sec.  56,  s.-s. 
21. 

If  any  copy  of  the  statement  or  of  the  profit  and  loss 
account  required  by  sub-section  4,  is  issued  without  being 
properly  signed,  or  if  a  copy  of  the  statement  is  issued 
without  having  a  copy  of  the  auditors'  report  attached, 
the  bank  and  the  officials  responsible  are  liable  to  a  fine 
not  exceeding  $250:  sec.  140a. 

The  making  of  a  wilfully  false  statement  is  an  indict- 
able offence :  sec.  153. 

55.  Further  statements. — The  directors  shall  also 
submit  to  the  shareholders  such  further  state- 
ments of  the  affairs  of  the  bank  as  the  share- 
holders require  by  by-law  passed  at  the  annual 
general  meeting,  or  at  any  special  general 
meeting  of  the  shareholders  called  for  the  pur- 
pose. 


128  THE  BANK  ACT.  [s.  55 

2.  The  statements  so  required  shall  be  submitted 
at  the  annual  general  meeting,  or  at  any  special 
general  meeting  called  for  the  purpose,  or  at 
such  time  and  in  such  manner  as  is  set  forth 
in  the  by-law  of  the  shareholders  requiring 
such  statements.    63-64  V.,  c.  26,  s.  9.    Am. 

This  section  was  added  to  the  Act  of  1890  by  the 
Amending  Act  of  1900,  in  order  to  enable  shareholders 
to  obtain  fuller  information  than  that  furnished  in  the 
annual  statement  in  case  they  so  desire.  As  it  stood 
until  the  late  revision,  it  contained  the  words  ""  other 
than  statements  with  reference  to  the  account  of  any 
person  dealing  with  the  bank  "  after  the  word  "  bank  " 
in  the  second  line,  which  have  been  stricken  out  of  the 
section.  This  is  in  harmony  with  the  omission  of  the  old 
section  56  prohibiting  inspection  of  a  customer's  account 
except  by  a  director. 

One  effect  of  the  change  in  this  section  will  be  to 
remove  an  objection  to  the  shareholders  obtaining  in- 
formation regarding  the  state  of  the  account  of  any 
customer  of  the  bank. 

Seckecy  of  Bank  Accounts. 

Before  the  late  revision  section  56  of  the  Act  read  as 
follows : — ' '  The  books,  correspondence  and  funds  of  the 
bank  shall,  at  all  times,  be  subject  to  the  inspection  of  the 
directors. — 2.  No  person,  who  is  not  a  director,  shall  be 
allowed  to  inspect  the  account  of  any  person  dealing  with 
the  bank."  Tliis  section  was  not  inserted  in  the  new 
Act,  and  the  old  Act  was  repealed :  sec.  159.  The  matter 
is  now  on  the  same  footing  here  as  in  Eni>-land,  where 
there  is  no  legislation  on  tlie  subject,  save  in  so  far  as 
an  inference  may  be  drawn  from  our  repealing  legis- 
latiou.  Under  our  law  as  it  stood  it  was  held  that  a 
bank  manager  might  be  compelled  to  testify  as  to  the 
state  of  a  customer's  account  when  it  was  relevant  to 
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the  issue:  Hannum  v.  McRae,  18  Ont.  Pr.  185  (1898); 
and  the  liquidator  of  a  company  was  held  entitled  to  go 
into  the  private  bank  account  of  the  manager  of  the 
company,  to  show  that  the  proceeds  of  notes  which 
formed  part  of  the  claim  of  the  bank  against  the  com- 
pany went  to  the  private  account  of  the  manager:  Re 
Chatham  Banner  Co.,  2  0.  L.  E.  672  (1901).  In  Ryan  v. 
Bank  of  Montreal,  16  0.  L.  R.  65  (1908),  it  was  held  that 
the  bank  had  a  right  to  allow  the  prospective  purchaser 
of  some  securities  pledged  by  a  customer  to  see  the 
entries  in  his  account  and  the  papers  relating  to  them. 

In  England,  in  the  case  of  Tassell  v.  Cooper,  9  C.  B. 
509  (1850),  doubt  was  expressed  by  Maule,  J.,  whether 
there  was  any  such  duty  imposed  there  upon  a  bank  as 
not  to  disclose  the  state  of  a  customer's  account.  In 
Hardy  v.  Veasey,  L.  R.  3  Ex.  107  (1868),  Byles,  J.,  ex- 
pressed the  opinion  that  a  bank  might  make  such  dis- 
closure on  a  justifiable  occasion,  and  that  when  it  was 
made  with  a  reasonable  hope  and  an  honest  intention  of 
getting  assistance  for  the  customer,  no  action  would 
lie.  In  Foster  v.  Bank  of  London,  3  F.  &  F.  214  (1862), 
where  a  bill  was  presented  and  there  were  not  sufficient 
assets,  and  the  bank  informed  the  holder  of  the  amount 
of  the  deficiency,  and  so  enabled  him  by  paying  in  a  small 
sum  to  obtain  payment  of  the  bill,  it  was  held  that  the 
bank  should  not  have  gone  further  than  to  say  "  not 
sufficient  assets,"  and  that  an  action  lay  for  this  breach 
of  duty.  In  this  case  it  will  be  seen  that  the  disclosure 
was  made  for  the  purpose  of  giving  one  of  the  customer's 
creditors  an  advantage  over  his  other  creditors. 

See,  also.  Waller  v.  Lock,  7  Q.  B.  D.  at  p.  622  (1881) ; 
Robshaiv  v.  Smith,  38  L.  T.  423  (1878) ;  and  the  note  under 
section  55,  supra. 

It  will  probably  be  held  that  it  will  be  for  the  Judge 
or  jury  trying  each  case  to  say  whether  upon  the  facts 
of  that  particular  case  the  disclosure  was  reasonable  and 
proper. 

m'l.b.a.^9 
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Shareholders'  Audit. 

For  some  years  an  agitation  had  been  carried  on  in 
the  public  press  and  to  some  extent  in  the  Bankers' 
Association  in  favor  of  an  independent  audit  of  banks. 
It  was  quickened  from  time  to  time  by  the  disastrous 
failures  that  took  place.  The  Association  and  the  bank- 
ing profession  generally  were  strongly  opposed  to  the 
innovation.  Among  the  arguments  put  forward  against 
it  were :  (1)  That  such  an  audit  would  be  practically  im- 
possible in  Canada  on  account  of  the  large  number  of 
branches,  spread  over  the  Dominion  and  even  beyond 
it,  in  the  case  of  some  of  the  large  banks;  and  (2),  that 
a  Government  audit  would  be  not  only  useless,  but  would 
tend  to  lull  shareholders  and  the  public  to  a  false 
security,  and  to  relax  the  vigilant  scrutiny  which  they 
would  otherwise  exercise. 

The  answer  made  by  the  advocates  of  the  scheme 
was  that  it  would  probably  be  sufficient  to  inspect  the 
head  office  or  at  most  this  and  a  few  of  the  larger 
branches;  and  they  pointed  to  the  fact  that  all  the  fail- 
ures of  banks  in  Canada  had  resulted  from  mis-manage- 
ment at  the  head  office  and  not  in  a  single  instance  from 
occurrences  at  a  branch  office.  Some  of  the  banks  volun- 
tarily adopted  the  system  of  an  audit  by  independent 
accountants. 

The  matter  was  fully  discussed  at  the  session  of  1913 
in  the  House  of  Commons  and  in  Committee,  and  the 
outcome  was  the  enactment  of  the  following  section, 
which  was  numbered  56,  and  takes  the  place  of  the  old 
section  regarding  the  secrecy  of  bank  accounts. 

56.  Shareholders'  audit. — The  general  managers 
of  the  banks  (or  in  the  absence  of  a  general 
manager  of  any  bank  the  official  designated 
by  him,  or  in  default  of  such  designation  the 
principal  officer  of  the  bank  next  in  authority) 
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shall,  at  a  meeting  duly  called  by  the  presi- 
dent of  the  Association  for  the  purpose  before 
the  thirtieth  day  of  September,  nineteen  hun- 
dred and  thirteen,  and  thereafter  before  the 
thirtieth  day  of  June  in  each  year,  select  by 
ballot  persons  deemed  by  them  to  be  competent 
(no  one  of  whom  shall  be  a  body  corporate)  not 
less  than  forty  in  number,  any  one  of  whom 
shall,  subject  to  the  provisions  hereinafter  con- 
tained, be  eligible  to  be  appointed  an  auditor 
under  the  provisions  of  this  Act. 

The  "  Association  "  mentioned  is  the  Canadian 
Bankers'  Association,  incorporated  by  chapter  93  of  the 
Statutes  of  1900:  sec  2  (a).  This  Act  is  printed  in  the 
Appendix. 

2.  A  list  of  persons  so  selected,  together  with  their 

post  office  addresses  and  occupations,  shall 
forthwith  be  delivered  or  sent  by  registered 
post  to  the  Minister,  and  the  Minister  may,  in 
the  case  of  the  first  selection,  as  hereinbefore 
provided,  within  ten  days  after  the  receipt  of 
the  list,  and  thereafter  each  year  within  sixty 
days  after  the  receipt  thereof,  disapprove,  as 
to  eligibility  to  be  appointed  auditor  of  a  par- 
ticular bank  or  banks,  or  wholly  disapprove, 
of  the  selection  of  any  person  named  in  the  list, 
and  such  person  shall  not,  to  the  extent  of  such 
disapproval,  be  qualified  to  be  appointed  an 
auditor  under  this  section. 

3.  The  Minister  shall  communicate  his  disappro- 
val, if  any,  to  the  Association. 

4.  The  Association  shall,  as  soon  as  may  be  after 
the  expiry  of  the  time  given  to  the  Minister 
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for  disapproval,  cause  the  list  of  persons  quali- 
fied as  hereinbefore  provided,  with  their  re- 
spective post  office  addresses  and  occupations, 
to  be  published  in  two  successive  issues  of  The 
Canada  Gazette,  and  any  limitation  as  to  eligi- 
bility for  the  auditorship  of  a  particular  bank 
or  banks  of  the  persons  named  in  the  list  shall 
be  stated  in  the  advertisement. 

The  first  list  was  published  in  the  Canada  Gazette  of 
September  13th  and  20th,  1913.  It  contains  64  names, 
62  of  them  being  resident  in  Canada  and  2  in  New  York. 
In  the  case  of  two  of  them  the  Minister  has  indicated  his 
disapproval  of  the  eligibility  of  each  of  them  for  a  par- 
ticular bank. 

5.  No  person  shall  be  qualified  to  act  as  an  auditor 

of  a  bank  under  this  Act  unless  his  name  ap- 
pears in  the  published  list  for  the  year,  but  this 
sub-section  shall  not  apply  to  an  appointment 
of  an  auditor  made  by  the  Minister  in  pur- 
suance of  the  provisions  of  this  Act. 

The  Minister  may  appoint  as  auditor  a  person  whose 
name  is  not  on  the  list  in  the  circumstances  mentioned 
in  sub-sections  7,  8  and  15,  and  in  section  56a. 

6.  The  shareholders  shall,  at  each  annual  general 
meeting,  appoint  an  auditor  or  auditors,  from 
the  last  published  list  of  persons  qualified,  to 
hold  office  until  the  next  annual  general  meet- 
ing. 

The  vote  for  auditors  must  be  by  ballot,  and  the  ap- 
pointment determined  by  a  majority  of  the  votes  of  the 
shareholders  present  at  the  meeting  or  represented  by 
proxy.  Each  shareholder  has  one  vote  for  each  share 
held  by  him  for  at  least  thirty  days  before  the  time  of 
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meeting:  sec.  32,  s.-ss.  1,  2  and  3.  The  shareholders 
should  at  the  same  time  jSlx  the  remuneration  of  the  audi- 
tors :  s.-s.  16. 

7.  After  the  appointment  of  an  auditor  or  audi- 
tors under  the  next  preceding  sub-section  of 
this  section,  shareholders,  the  aggregate  of 
whose  paid-up  capital  stock  is  equal  to  at  least 
one-third  of  the  paid-up  capital  stock  of  the 
bank,  who  in  writing  under  their  respective 
hands  allege  that  they  are  dissatisfied  with  the 
appointment  so  made,  may,  in  and  by  the  same 
writing,  make  application  to  the  Minister  to 
have  the  person  or  persons  so  appointed  sup- 
erseded, and  the  Minister  may,  after  such  in- 
quiry as  he  may  deem  necessary,  select  an  audi- 
tor or  auditors  instead  of  the  auditor  or  audi- 
tors appointed  at  the  annual  general  meeting, 
and  the  auditors  so  appointed  shall  thereupon 
cease  to  be  the  auditors  of  the  bank  and  the 
auditors  so  selected  shall  be  the  auditors  of  the 
bank  until  the  next  annual  general  meeting. 

8.  If  an  appointment  of  auditors  is  not  made  at 
an  annual  general  meeting,  the  Minister  shall, 
on  the  written  application  of  a  shareholder, 
appoint  an  auditor  or  auditors  of  the  bank  to 
hold  office  until  the  next  annual  general  meet- 
ing, and  the  Governor  in  Council  shall  fix  the 
remuneration  to  be  paid  by  the  bank  for  the 
services  of  the  auditor  or  auditors  so  ap- 
pointed. 

The  person  appointed  auditor  under  either  of  these 
sub-sections  need  not  he  one  whose  name  is  on  the  list 
published  in  the  Canada  Gazette. 
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9.  A  director  or  officer  of  the  bank  shall  not  be 

capable  of  being  appointed  auditor  of  the 
bank. 

' '  Director  ' '  includes  the  president,  honorary  presi- 
dent, and  the  vice-presidents. 

It  is  more  difficult  to  say  precisely  who  would  be 
included  in  the  term  ''  officer."  It  would  no  doubt  in- 
clude the  general  manager,  local  managers,  and  other 
salaried  officials  appointed  by  the  directors.  It  might 
include  the  solicitors  of  the  bank,  especially  if  they  were 
paid  a  salary:  Ex  parte  Valpij,  L.  R.  7  Ch.  289  (1872); 
Re  Liberator  Society,  71  L.  T.  406  (1894).  As  the  object 
of  the  legislation  is  to  select  persons  who  will  be  inde- 
pendent of  the  directors,  no  doubt  a  wider  interpretation 
will  be  given  to  the  language,  and  if  shareholders  object 
on  the  ground  that  the  person  named  is  likely  by  reason 
of  his  appointment  or  employment  to  be  unduly  biassed 
in  favor  of  the  directors,  weight  will  be  given  to  such 
objections  by  the  Minister. 

10.  A  person,  other  than  a  retiring  auditor,  shall 
not  be  capable  of  being  appointed  auditor  at 
an  annual  general  meeting  unless  written 
notice  of  an  intention  to  nominate  that  person 
to  the  office  of  auditor  has  been  given  by  a 
shareholder  to  the  bank  at  its  chief  office,  not 
less  than  twenty-one  days  before  the  annual 
general  meeting,  and  the  bank  shall  deliver  a 
copy  of  any  such  notice  to  the  retiring  auditor, 
if  any,  and  shall  give  notice  of  the  names  of 
the  persons  eligible  for  nomination  at  the  said 
meeting,  and  by  whom  such  persons  are  re- 
spectively intended  to  be  nominated,  to  every 
shareholder  of  the  bank,  by  mailing  the  notice 
in  the  post  office,  post  paid,  to  the  last  known 
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post  office  address  of  the  shareholder  as  shown 
by  the  records  of  the  bank,  at  least  fourteen 
days  prior  to  the  annual  general  meeting. 

The  policy  of  the  Act  is  clearly  to  encourage  per- 
manency in  the  office  of  auditor,  as  evidenced  by  the 
checks  placed  in  the  way  of  making  a  change. 

11.  If  any  casual  vacancy  occurs  in  the  office  of 
auditor,  the  surviving  or  continuing  auditor  or 
auditors,  if  any,  may  act,  but  if  there  is  no  sur- 
viving or  continuing  auditor,  and  such  vacancy 
has  occurred  more  than  three  months  before 
the  annual  general  meeting,  the  directors  shall, 
as  hereafter  in  this  section  provided,  call  a 
special  general  meeting  of  the  shareholders  for 
the  purpose  of  filling  the  vacancy. 

12.  Before  calling  such  special  general  meeting 
the  directors  shall,  as  soon  as  may  be  after  the 
vacancy  occurs,  give  public  notice  by  adver- 
tisement in  six  consecutive  issues  of  one  or 
more  daily  newspapers  published  in  the  place 
where  the  chief  office  of  the  bank  is  situate, 
and  if  no  daily  newspaper  is  published  at  that 
place,  then  by  advertisement  in  two  consecu- 
tive issues  of  a  newspaper  published  weekly  in 
that  place,  of  the  vacancy  in  the  office  of  audi- 
tor, and  that  the  vacancy  will  be  filled  in  the 
manner  provided  by  this  Act. 

13.  A  person  shall  not  be  capable  of  being  ap- 
pointed auditor  to  fill  such  vacancy  unless 
notice  of  an  intention  to  nominate  that  person 
to  the  office  of  auditor  has  been  given  by  a 
shareholder   to   the   bank   at  its   chief   office 
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within  ten  days  after  the  last  publication  of 
the  notice  called  for  by  the  next  preceding  sub- 
section. 

14.  The  directors  shall,  as  soon  as  may  be  after 
the  expiry  of  the  ten  days  mentioned  in  the 
next  preceding  sub-section,  call  a  special  gen- 
eral meeting  of  the  shareholders  for  the  pur- 
pose of  filling  the  vacancy,  and  notice  of  such 
meeting,  specifying  the  object,  and  stating  the 
names  of  the  persons  eligible  for  nomination, 
and  by  whom  such  persons  are  respectively 
intended  to  be  nominated,  shall  be  given  to 
every  shareholder  of  the  bank  by  mailing  the 
notice  in  the  post  office,  post  paid,  to  the  last 
known  post  office  address  of  the  shareholder 
as  shown  by  the  records  of  the  bank,  at  least 
fourteen  days  prior  to  the  date  fixed  for  the 
meeting. 

15.  If  the  vacancy  contemplated  by  sub-section 
11  of  this  section  is  not  filled  in  the  manner 
provided,  or  if  a  casual  vacancy  occurs  in  the 
office  of  auditor  less  than  three  months  before 
the  annual  general  meeting,  the  Minister  in 
the  former  case  shall,  and  in  the  latter  case 
may,  on  the  written  application  of  a  share- 
holder, appoint  an  auditor  or  auditors  to  hold 
office  until  the  next  annual  general  meeting, 
and  the  Governor  in  Council  shall  fix  the 
remuneration  to  be  paid  by  the  bank  for 
the  services  of  the  auditor  or  auditors  so 
appointed. 

16.  Tlie  remuneration  of  auditors  appointed  by 
tlio  shareholders  shall  be  fixed  bv  the  share- 
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holders  at  the  tmie  of  their  appointment,  and 
in  the  event  of  such  appointees  being  super- 
seded and  other  auditors  selected,  as  provided 
by  sub-section  7  of  this  section,  the  remunera- 
tion so  fixed  shall  be  divided  between  them 
according  to  the  length  of  time  they  respec- 
tively are  auditors  of  the  bank. 

17.  Every  auditor  of  a  bank  shall  have  a  right  of 
access  to  the  books  and  accounts,  cash,  securi- 
ties, documents  and  vouchers  of  the  bank,  and 
shall  be  entitled  to  require  from  the  directors 
and  officers  of  the  bank  such  information  and 
explanation  as  may  be  necessary  for  the  per- 
formance of  the  duties  of  the  auditors. 

18.  If  the  bank  has  branches  or  agencies  it  shall 
be  sufficient  for  all  the  purposes  of  this  sec- 
tion if  the  auditors  are  allowed  access  to  the 
returns,  reports  and  statements  and  to  such 
copies  of  extracts  from  the  books  and  accounts 
of  any  such  branch  or  agency  as  have  been 
transmitted  to  the  chief  office,  but  the  auditors 
may  in  their  discretion  visit  any  branch  or 
agency  for  the  purpose  of  examining  the  books 
and  accounts,  cash,  securities,  documents  and 
vouchers  at  the  branch  or  agency. 

19.  It  shall  be  the  duty  of  the  auditors  once  at 
least  during  their  term  of  office,  in  addition 
to  such  checking  and  verification  as  may  be 
necessary  for  their  report  upon  the  statement 
submitted  to  the  shareholders  under  section 
54  of  this  Act,  and  at  a  different  time,  to  check 
the  cash  and  verify  the  securities  of  the  bank 
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at  the  chief  office  of  the  bank  against  the 
entries  in  regard  thereto  in  the  books  of  the 
bank,  and,  should  they  deem  it  advisable,  to 
check  and  verify  in  the  same  manner  the  cash 
and  securities  at  any  branch  or  agency. 

20.  The  auditors  shall  make  a  report  to  the  share- 
holders— 

(a)  on  the  accounts  examined  by  them; 

(h)  on  the  checking  of  cash  and  verification  of 
securities  referred  to  in  the  next  preceding 
sub-section ;  and, 

(c)  on  the  statement  of  the  affairs  of  the  bank 
submitted  by  the  directors  to  the  shareholders 
under  section  54  of  this  Act  during  their  ten- 
ure of  office ; 

and  the  report  shall  state — 

(a)  whether  or  not  they  have  obtained  all  the  in- 
formation and  explanation  they  have  re- 
quired ; 

(h)  whether,  in  their  opinion,  the  transactions  of 
the  bank  which  have  come  under  their  notice 
have  been  within  the  powers  of  the  bank ; 

(c)  whether  their  checking  of  cash  and  verifica- 
tion of  securities  required  by  sub-section  19 
of  this  section  agreed  with  the  entries  in  the 
books  of  the  bank  with  regard  thereto ;  and, 

(d)  whether,  in  their  opinion,  the  statement  re- 
ferred to  in  the  report  is  properly  drawn  up 
so  as  to  exhibit  a  true  and  correct  view  of  the 
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state  of  the  bank's  affairs  according  to  the 
best  of  their  information  and  the  explanations 
given  to  them,  and  as  shown  by  the  books  of 
the  bank. 

21.  The  auditors'  report  shall  be  attached  to  the 
statement  submitted  by  the  directors  to  the 
shareholders  under  section  54  of  this  Act,  and 
the  report  shall  be  read  before  the  sharehold- 
ers in  the  annual  general  meeting. 

22.  Any  further  statement  of  the  affairs  of  the 
bank  submitted  by  the  directors  to  the  share- 
holders under  section  55  of  this  Act  shall  be 
subject  to  audit  and  report,  and  the  report  of 
the  auditors  thereon  shall  state— 

(a)  whether  or  not  they  have  obtained  the  in- 
formation and  explanation  they  have  re- 
quired ; 

(h)  whether,  in  their  opinion,  such  further  state- 
ment is  properly  drawn  up  so  as  to  exhibit  a 
true  and  correct  view  of  the  affairs  of  the 
bank,  in  so  far  as  the  by-law  requires  a  state- 
ment thereof,  according  to  the  best  of  their 
information  and  the  explanations  given  to 
them,  and  as  shown  by  the  books  of  the  bank. 

23  The  report  shall  be  attached  to  the  further 
statement  referred  to  in  the  next  preceding 
sub-section,  and  shall  be  read  before  the  share- 
holders at  the  meeting  to  which  such  further 
statement  is  submitted,  and  a  copy  of  the 
statement  and  report  shall  be  sent  by  the 
directors  at  and  after  the  meeting  to  any 
shareholder  applying  therefor.    New. 
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AUDITORS    REPORT  TO  MINISTER. 

56a.  The  Minister  may  direct  and  require  any 
auditor  appointed  under  the  next  preceding 
section  of  this  Act,  or  any  other  auditor  whom 
he  may  select,  to  examine  and  inquire  specially 
into  any  of  the  affairs  or  business  of  the  bank, 
and  the  auditor  so  appointed  or  selected,  as 
the  case  may  be,  shall,  at  the  conclusion  of  his 
examination  and  inquiry,  report  fully  to  the 
Minister  the  results  thereof. 

2.  For  the  purposes  of  this  section  the  auditor 

appointed  or  selected  as  aforesaid  shall  have 
all  the  rights  and  powers  given  to  an  auditor 
under  the  next  preceding  section. 

3.  For  the  performance  of  the  duties  imposed  by 
this  section  the  auditor  shall  be  paid  as  re- 
muneration, out  of  the  Consolidated  Revenue 
Fund,  such  sum  as  the  Governor  in  Council 
may  direct. 

4.  The  person  selected  by  the  Minister  under 
this  section  shall,  for  the  purposes  of  section 
153  of  this  Act,  be  deemed  to  be  an  auditor 
of  the  bank. 

Section  153  provides  that  the  making  of  a  wilfully 
false  report  is  an  indictable  offence  punishable  by  im- 
prisonment for  a  term  not  exceeding  five  years ;  and  the 
negligently  making  or  concurring  in  a  report  containing 
any  false  or  deceptive  statement  is  punishable  by  im- 
prisonment for  a  term  not  exceeding  three  years. 
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DIVIDENDS. 

57.  Quarterly  or  half-yearly. — The  directors  of 
tlie  bank  shall,  subject  to  the  provisions  of 
this  Act,  declare  quarterly  or  half-yearly  divi- 
dends of  so  much  of  the  profits  of  the  bank  as 
to  the  majority  of  them  seems  advisable. 

2.  The  directors  shall  give  public  notice,  pub- 
lished for  at  least  four  weeks,  of  the  payment 
of  such  dividends  previously  to  the  date  fixed 
for  such  payment. 

3.  Dividends  shall,  on  and  after  the  date  fixed 

for  payment,  be  payable  at  the  chief  office  of 
the  bank,  and  at  such  of  its  branches,  and  at 
such  other  places,  as  the  directors  prescribe. 

4.  The  directors  may  close  the  transfer  books  dur- 

ing a  certain  time,  not  exceeding  fifteen  days, 
before  the  payment  of  each  dividend.    53  V., 

c.  31,  s.  47,  s.-ss.  1,  2  and  3. 

Formerly  all  Canadian  banks  declared  their  dividends 
half-yearly.  In  1894  the  Dominion  Bank  first  declared 
its  dividends  quarterly.  The  practice  has  now  become 
quite  general.  The  amount  of  the  dividend  is  decided 
by  a  majority  of  the  directors,  subject  to  the  two  next 
sections.  In  some  companies  the  shareholders  pass  upon 
this.  In  banks,  if  the  shareholders  are  dissatisfied  with 
the  amount,  their  only  remedy,  so  long  as  the  directors 
act  in  good  faith,  appears  to  be  to  elect  new  directors. 
It  is  a  matter  of  internal  management  and  the  courts 
have  no  power  to  interfere:  Burland  v.  Earle,  [1902]  A. 
C.  at  p.  95.  Profits  in  this  section  means  what  are  some- 
thnes  called  ''  gross  profits,"  that  is,  the  amount  of 
assets  over  liabilities,  the  latter  including  the  amount  of 
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the  paid-up  capital.  The  Act  contemplates  the  accumu- 
lation of  reserves  out  of  the  profits ;  sec.  59.  The  amount 
of  the  profits  to  be  paid  to  the  shareholders  from  time  to 
time  as  above  stated  is  in  the  discretion  of  the  directors. 
If  the  profits  have  been  exhausted  by  dividends  or  losses, 
and  the  capital  impaired,  the  profits  shall  be  applied  to 
make  good  such  losses :  sec.  39. 

Canadian  banks  pay  their  dividends  on  the  paid-up 
capital.  Where  the  subscribed  capital  is  not  wholly  paid 
up  the  declaration  of  dividends  should  be  specific  on  this 
point.  In  England  the  charter  of  a  company  provided 
that  the  directors  might  ' '  declare  a  dividend  to  be  paid 
in  proportion  to  the  shares."  Part  of  the  capital  was 
fully  paid  up,  and  on  another  part  only  25  per  cent  was 
paid.  The  directors  declared  a  dividend  in  proportion 
to  the  amount  paid.  The  House  of  Lords  set  this  aside 
and  held  that  the  shares  were  all  to  be  treated  alike,  those 
partly  paid  to  receive  the  same  as  those  fully  paid.  Their 
lordships  held  that  it  was  not  unreasonable  that  share- 
holders should  be  compensated  for  their  risk,  even  if 
they  had  not  actually  paid  the  money:  Oakhank  Oil  Co. 
V.  Crinn,  8  App.  Cas.  65  (1882). 

In  England  it  has  been  held  that  in  case  of  a  sale, 
if  there  be  no  agreement  to  the  contrary,  a  dividend, 
if  declared  before  the  sale,  belongs  to  the  seller,  if  de- 
clared after  the  sale,  to  the  purchaser,  even  although 
the  transfer  may  have  been  completed  only  after  the 
dividend  was  declared.  Where  stock  was  sold  by  auc- 
tion on  the  21st  of  August,  the  purchase  to  be  com- 
pleted on  the  29th,  and  a  meeting  of  shareholders  was 
held  on  the  28th  August,  which  declared  a  dividend 
for  the  half  year  ending  June  30th,  it  was  held  that 
the  dividend  belonged  to  the  purchaser :  Black  v.  Hom- 
ersham,  4  Ex.  D.  24  (1878).  The  purchaser  of  a  life 
interest  in  stock  is  entitled  to  a  dividend  becoming  due 
on  the  day  following  the  sale :  Anson  v.  Toivgood,  1  Jac. 
&  W.  637  (1820).  A  dividend  declared  on  the  16th  of 
September   made   payable    on   the    1st   November   was 
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held  to  belong  to  the  life  tenant,  who  died  on  the  18th 
September:  Wright  v.  Tuchett,  IJ.  &  H.  266  (1860).  A 
testatrix  held  certain  bank  shares  on  which  in  June, 
1865,  a  dividend  was  declared  payable  half  in  June, 
1865,  and  half  in  January,  1866.  She  died  in  December, 
1865.  It  was  held  that  the  January  dividend  formed  part 
of  the  corpus  of  her  residuary  estate  and  did  not  pass 
under  a  bequest  of  the  annual  income  of  such  residuary 
personal  estate:  Be  Gendre  v.  Kent,  L.  E.  4  Eq.  283 
(1867). 

In  Canada,  a  different  usage  has  prevailed  generally 
with  regard  to  bank  dividends,  as  between  the  seller  and 
the  purchaser.  On  the  stock  exchange,  in  the  absence 
of  an  agreement  to  the  contrary,  it  is  understood  that  in 
case  a  sale  is  made  in  time  to  allow  of  the  transfer  being 
completed  before  the  books  are  closed,  the  dividend  pre- 
viously declared  belongs  to  the  purchaser.  In  the  case 
of  a  sale  after  that  time  it  belongs  to  the  seller.  Banks 
make  out  their  dividend  warrants  in  favor  of  the  person 
in  whose  name  the  stock  stands  at  the  time  of  the  closing 
of  the  transfer  books. 

The  bank  has  a  lien  on  unpaid  dividends,  if  the  holder 
of  the  shares  is  indebted  to  it :  sec.  77. 

Notice  of  the  dividends  is  to  be  given  for  at  least  four 
weeks  in  one  or  more  newspapers  published  at  the  chief 
office  of  the  bank,  and  in  the  Canada  Gazette :  sec.  2,  s.-ss. 
2  and  3. 

Were  it  not  for  sub-section  3  the  bank  could  be  com- 
pelled to  execute  a  transfer  at  any  time :  Re  Panton  and 
the  Crafn.p  Steel  Co.,  9  0.  L.  R.  3  (1904). 

5.  No  prescription. — The  liability  of  any  bank 
under  any  law,  custom  or  agreement  to  pay 
dividends  heretofore  or  hereafter  declared  and 
payable  on  its  capital  stock  shall  continue  not- 
withstanding any  statute  of  limitations  or  any 
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enactment  or  law  relating  to  prescription.   53 
v.,  c.  31,  s.  90;  R.  S.,  c.  29,  ss.  36  (4),  126. 

This  sub-section  comes  from  the  old  section  126  which 
refers  both  to  dividends  and  deposits.  The  other  portion 
of  126  has  been  made  a  part  of  section  92.  The  expres- 
sion, "  the  bank  "  has  by  a  clerical  slip  been  made  to 
read  ' '  any  bank, ' '  but  the  meaning  has  not  been  changed. 
The  clause  was  first  enacted  in  1890,  and  was  then  made 
retroactive  and  a  condition  of  the  extension  of  the  bank 
charters. 

The  relation  between  a  bank  and  its  customers  being 
that  of  debtor  and  creditor,  the  ordinary  limitation  or 
prescription  would  but  for  this  sub-section  run  in  favour 
of  the  bank,  so  that  in  the  province  of  Quebec  the  claim 
of  a  shareholder  for  dividends  would  be  extinct  in  five 
years,  and  in  the  other  provinces  in  six  years. 

The  bank  must  make  a  return  annually  of  all  divi- 
dends that  remain  unpaid  for  more  than  five  years: 
sec.  114. 

58.  Dividend  not  to  impair  capital. — No  dividend 
or  bonus  shall  be  declared  so  as  to  impair  the 
paid-up  capital  of  the  bank. 

2.  The  directors  who  knowingly  and  wilfully  con- 
cur in  the  declaration  or  making  payable  of 
any  dividend  or  bonus,  whereby  the  paid-up 
capital  of  the  bank  is  impaired,  shall  be  jointly 
and  severally  liable  for  the  amount  of  such 
dividend  or  bonus,  as  a  debt  due  by  them  to 
the  bank.    53  V.,  c.  31,  s.  48. 

Dividend  and  bonus  are  practically  synonymous ;  but 
the  former  is  used  to  designate  the  regular  division  of 
profits  that  are  expected  to  be  continued,  the  latter  a 
division  from  unusual  profits  or  from  an  accumulation 
of  profits,  not  expected  to  be  repeated. 
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If  the  statement  prepared  by  the  proper  officers  of  the 
bank  shews  that  there  is  a  surplus  over  and  above  the 
paid-up  capital,  directors  declaring  a  dividend  upon  this 
in  good  faith  would  not  be  liable  even  if  an  examination 
of  the  books  would  have  revealed  the  actual  situation. 
Only  a  director  who  knowingly  joined  in  declaring  a  divi- 
dend which  impaired  the  capital  would  be  liable.  See 
Bovey  v.  Corij,  [1901]  A.  C.  477. 

For  an  instance  of  the  enforcement  of  the  provisions 
of  sub-section  2,  see  St  avert  v.  Lovitt,  42  N.  S.  449  (1908). 

It  is  to  be  observed  that  calling  up  unpaid  capital  or 
issuing  new  shares  would  not  restore  the  capital  so  as  to 
allow  dividends  to  be  paid.  It  could  only  be  done  by 
passing  the  dividends  and  allowing  profits  to  accumu- 
late, or  by  reducing  the  capital  as  provided  by  section  35. 

59.  Dividend  limited.  —  No  division  of  profits, 
either  by  way  of  dividends  or  bonus,  or  both 
combined,  or  in  any  other  way,  exceeding  the 
rate  of  eight  per  cent  per  annum,  shall  be  made 
by  the  bank,  unless,  after  making  the  same, 
the  bank  has  a  rest  or  reserve  fund,  equal  to 
at  least  thirty  per  cent  of  its  paid-up  capital, 
after  deducting  all  bad  and  doubtful  debts. 
53  v.,  c.  31,  s.  49. 

The  rest  or  reserve  fund  of  a  bank  is  the  accumulated 
profits  of  the  bank  not  paid  out  to  the  shareholders.  In 
some  of  the  banks  it  largely  exceeds  the  paid-up  capital 
of  the  bank.  The  aggregate  amount  of  this  fund  for  all 
the  banks  amounted  on  the  30th  of  August,  1913,  to 
$109,194,211,  while  their  paid-up  capital  amounted  to 
$116,818,251.  All  prosperous  banks  add  to  it  from  year 
to  year. 

In  making  the  estimate  of  the  assets  of  the  bank  upon 
which  dividends  are  to  be  paid,  the  directors  are  justified 

m'l.b.a. — ^10 
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in  acting  in  good  faith  upon  the  reports  of  competent 
officers  appointed  by  them:  Dovey  v.  Cory,  [1901]  A.  C. 
477;  or  upon  the  reports  of  auditors  appointed  by  the 
shareholders:  Prefontaine  v.  Grenier,  [1907]  A.  C.  107. 

The  word  ''  reserves  "  is  used  in  this  and  the  two 
succeeding  sections  in  three  entirely  separate  and  distinct 
senses  which  is  apt  to  create  confusion.  In  this  section, 
as  just  stated,  it  means  the  bank's  surplus  over  and  above 
its  paid-up  capital  or  the  accumulation  of  its  undistri- 
buted profits. 

In  section  60  it  means  the  amount  of  specie  and  Do- 
minion notes  which  a  bank  has  on  hand  from  day  to  day 
at  the  close  of  each  day's  business.  It  is  a  reserve  only 
in  this  sense,  that  it  is  available  to  meet  the  claims  of 
creditors  who  may  insist  on  being  paid  in  legal  tender. 

In  section  61  it  means  the  specie  and  Dominion  notes 
which  a  bank  has  placed  in  the  hands  of  trustees  to 
entitle  it  to  issue  its  own  notes  in  excess  of  the  amount 
of  its  capital  plus  the  extra  circulation  allowed  it  from 
the  first  of  September  to  the  end  of  February  for  moving 
the  crops.' 

CASH  RESERVES. 

60.  Dominion  notes. — The  bank  shall  hold  iu  Do- 
minion notes  not  less  than  forty  per  cent,  of 
the  cash  reserves  which  it  has  in  Canada. 

2.  The  Minister  shall  make  such  arrangements 
as  are  necessary  for  ensuring  the  delivery  of 
Dominion  notes  to  any  bank,  in  exchange  for 
an  equivalent  amount  of  gold  coin  lawfully 
current  at  the  several  branch  offices  of  the 
Dei^artment  of  Finance  at  which  Dominion 
notes  are  redeemable,  in  Toronto,  Montreal, 
Halifax,  St.  John,  Winnipeg,  Victoria,  Char- 
lottetown,  Regiua  and  ralixary,  respectively. 
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3.  Such  notes  shall  be  redeemable  at  any  of  the 
branch  offices  mentioned  in  sub-section  2 
hereof.    53  V.,  c.  31,  s.  50.    Am. 

The  words  "  which  it  has  in  Canada  "  in  sub-section 
1  are  new,  as  also  "  Eegina  and  Calgary  "  in  sub-sec- 
tion 2. 

Banks  are  not  required  by  the  Act  to  keep  any  fixed 
reserve.  The  average  amount  of  reserves  in  specie  and 
Dominion  notes  kept  by  Canadian  banks  is  about  ten  per 
cent,  more  than  the  amount  of  their  notes  in  circulation, 
and  ten  per  cent,  of  their  total  liabilities.  Of  this  about 
sixty-five  per  cent,  is  usually  held  in  Dominion  notes  and 
the  other  thirty-five  per  cent,  in  specie. 

These  Dominion  notes  are  issued  under  R.  S.  C.  chap. 
27.  They  may  be  issued  to  any  amount.  Up  to  $30,000,- 
000  the  Government  must  hold  for  their  redemption  at 
least  twenty-five  per  cent,  of  the  amount  outstanding, 
in  gold  and  securities  guaranteed  by  the  British  Govern- 
ment. For  any  amount  over  $30,000,000  the  Government 
must  hold  specie  equal  to  such  excess  in  addition  to  the 
amount  above  stated.  They  are  a  legal  tender,  and  are 
redeemable  in  specie  at  Toronto,  Montreal,  Halifax,  St. 
John,  Winnipeg,  Victoria,  Charlottetown,  Eegina  and 
Calgary.  Monthly  statements  of  the  amount  of  notes 
outstanding  and  the  amount  of  gold  and  securities  held 
for  their  redemption  are  published  in  the  Canada  Gazette. 
The  Act  in  full  will  be  found  in  the  Appendix. 

The  local  Legislature  has  authority  to  enact  a  by-law 
imjDosing  a  tax  on  the  Dominion  notes  held  by  a  bank  as 
part  of  its  cash  reserves:  Windsor  v.  Commercial  Bank, 
15  N.  S.  (3  R.  &  G.)  420  (1882). 

In  the  Act  of  1890  the  first  sub-section  contained  the 
penalty  for  not  keeping  the  required  percentage  of  Do- 
minion notes.    This  will  now  be  found  in  section  134. 
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The  Issue  and  Circulation  of  Notes. 

Canadian  banks  are  Banks  of  Issue  as  well  as  of 
Discount  and  Deposit.  Their  notes  form  the  chief  circu- 
lating medium  for  sums  of  five  dollars  and  upwards.  The 
amount  of  bank  notes  in  circulation  for  the  year  ending 
June  30th,  1913,  ranged  from  ninety-five  to  one  hundred 
and  fifteen  million  dollars.  Sections  61  to  75  inclusive 
of  the  Act  relate  to  their  business  as  Banks  of  Issue. 

61.  Bank  notes. — The  bank  may  issue  and  re- 
issue its  notes  payable  to  bearer  on  demand 
and  intended  for  circulation :  Provided  that — 

(a)  the  bank  shall  not,  during  any  period  of  sus- 
pension of  payment  of  its  liabilities,  issue  or 
re-issue  any  of  its  notes ;  and, 

(b)  if,  after  any  such  suspension,  the  bank  re- 
sumes business  without  the  consent  in  writing 
of  the  curator,  hereinafter  provided  for,  it 
shall  not  issue  or  re-issue  any  of  its  notes  until 
authorized  by  the  Treasury  Board  so  to  do. 

2.  No  such  note  shall  be  for  a  sum  less  than  five 
dollars,  or  for  any  sum  which  is  not  a  multiple 
of  five  dollars. 

These  two  sub-sections  have  not  been  altered  since 
they  appeared  in  the  revision  of  1906. 

Before  1871  Canadian  banks  issued  notes  for  one  dol- 
lar and  upwards.  The  Bank  Act  of  that  year  took  away 
the  right  to  issue  notes  for  less  than  four  dollars.  In 
1880  the  present  rule  was  adopted. 

Bank  notes  are  promissory  notes  payable  to  bearer 
on  demand.  They  are  not  a  legal  tender,  but  circulate 
as  cash,   are  not  deemed  to  be   overdue,   and   are  not 
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discharged  by  being  returned  to  the  bank,  but  may  be 
re-issued.  They  are  not  subject  to  the  statutes  of  limi- 
tation or  prescription,  at  least  not  until  after  demand 
and  dishonour. 

Any  individual,  firm  or  corporation,  other  than  one 
of  the  banks  to  which  the  Act  applies,  which  issues  a  note 
or  other  instrument  intended  to  circulate  as  money  is 
liable  to  a  penalty  of  $400 :  sec.  136. 

Any  person  privy  to  a  violation  of  the  proviso  in  sub- 
section 1  is  "liable  to  imprisonment  not  exceeding  seven 
years  or  to  a  fine  not  exceeding  $2,000  or  to  both :  sec.  138. 

There  would  appear  to  be  a  conflict  between  clause  (b) 
of  sub-section  1,  and  section  121.  The  latter  provides 
that  no  by-law,  regulation,  resolution  or  act,  touching  the 
affairs  or  management  of  the  bank,  passed,  made  or  done 
by  the  directors  during  the  time  the  curator  is  in  charge 
of  the  bank,  shall  be  of  any  force  or  effect  until  approved 
by  the  curator.  Clause  (b)  in  effect  provides  that  the 
bank  may,  after  suspension,  resume  business  without  the 
consent  in  writing  of  the  curator,  but  when  it  does  so,  it 
shall  not  issue  or  re-issue  any  of  its  notes  until  author- 
ized by  the  Treasury  Board  to  do  so.  The  result  prob- 
ably is  that  the  special  provision  overrides  the  general, 
and  that  the  directors  of  the  bank  may  resume  business 
in  spite  of  the  curator;  but  before  they  can  issue  notes 
of  the  bank  they  must  appeal  to  the  Treasury  Board  and 
persuade  it  to  overrule  the  curator. 

The  issuing  of  notes  of  the  bank  to  a  creditor  in  con- 
templation of  its  insolvency,  so  as  to  give  such  creditor 
an  unfair  preference  under  section  131,  is  made  an 
offence  under  section  155,  and  renders  the  officer  who 
grants  or  concurs  in  such  issue  liable  to  two  years'  im- 
prisonment and  to  damages. 

3.  Amount  limited. — Except  as  hereinafter  pro- 
vided, the  total  amount  of  the  notes  of  a  bank 
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in  circulation  at  any  time  shall  not  exceed  the 
aggregate  of — 

(a)  the  amount  of  the  unimpaired  paid-up  capi- 
tal of  the  bank ;  and, 

(h)  the  amount  of  current  gold  coin  and  of  Do- 
*     minion  notes  held  for  the  bank  in  the  central 

gold  reserves  hereinafter  mentioned.    R.  S.  C, 

c.  29,  s.  61,  s.-s.  3.    Am. 

The  words  "  except  as  hereinafter  provided  "  and 
clause  (b)  of  this  sub-section,  are  new. 

The  banks  were  not  satisfied  with  having  the  circula- 
tion of  their  notes  limited  to  the  amount  of  the  unim- 
paired capital  of  the  bank,  even  with  the  temporary  in- 
crease authorized  by  the  amending  Acts,  chapter  7  of 
1908  and  chapter  5  of  1912,  during  the  season  of  moving 
the  crops  from  the  1st  of  October  to  the  31st  of  January 
following,  of  15  per  cent  of  the  combined  unimpaired 
paid-up  capital  and  reserve  or  rest  fund  of  the  bank. 

To  meet  their  wishes  on  this  i^oint  the  plan  of  ' '  cen- 
tral gold  reserves  "  mentioned  in  clause  (b)  of  this  sub- 
section, and  elaborated  in  the  succeeding  thirteen  sub- 
sections, was  devised  and  inserted  in  the  Act  at  the  late 
revision.  The  Association  mentioned  in  sub-section  4  is 
the  Canadian  Bankers'  Association,  incorporated  in  1900, 
chapter  93,  whose  Act  of  incorporation  and  by-laws  are 
published  in  the  Appendix. 

The  time  for  the  increased  issue  of  15  per  cent  above 
mentioned  was  extended  from  the  original  four  months 
to  six  months,  namely,  from  the  first  of  September  in 
each  year  to  the  last  day  of  February  following. 

The  penalty  for  exceeding  the  limit  prescribed  by  this 
sub-section  varies  according  to  the  amount  of  the  excess 
and  is  detailed  in  section  135, 
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4.  Central  gold  reserves.— The  Association  may, 
with  the  approval  of  the  Minister,  appoint 
three  trustees  and  the  Minister  may  appoint  a 
fourth  trustee,  and  the  trustees  so  appointed 
shall  receive  such  amounts  in  current  gold 
coin  and  Dominion  notes,  or  either,  as  any 
bank  may  desire  from  time  to  time  to  deposit 
with  them.  The  amounts  so  deposited  are 
herein  referred  to  as  ''  central  gold  reserves  " 
and  shall  be  held  and  dealt  with  in  accordance 
with  the  provisions  of  this  Act. 

5.  The  Association  may  make  by-laws,  rules  and 

regulations  under  section  124  of  this  Act  re- 
specting the  custody  and  management  of  the 
central  gold  reserves  and  the  carrying  out  of 
the  provisions  of  this  Act  relating  to  such 
reserves. 

6.  When  and  so  long  as  the  amount  of  the  notes 

of  a  bank  in  circulation  in  excess  of  its  unim- 
paired paid-up  capital  is  less  than  the  amount 
deposited  by  it  in  the  central  gold  reserves, 
the  excess  of  the  amount  so  deposited  shall 
belong  to  the  bank  as  its  property,  and  the 
bank  may  apply  to  the  trustees  for  a  return  of 
the  excess  last  mentioned,  and  upon  receiving 
from  the  bank  a  statement  signed  by  the  chief 
accountant  and  by  the  general  manager  or 
other  principal  officer  next  in  authority  in  the 
management  of  the  affairs  of  the  bank  at  the 
time  the  statement  is  signed,  and  otherwise  in 
the  form  provided  by  said  by-laws,  rules  or 
regulations,  setting  forth  to  the  best  of  the 
information  and  belief  of  these  officers  the 
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amount  of  the  notes  of  the  bank  in  circulation 
on  the  date  of  such  statement,  the  trustees 
shall  return  the  whole  or  part  of  the  deposit 
of  the  bank,  as  the  case  may  be.  On  and  from 
the  date  when  such  statement  is  transmitted 
by  registered  post  or  delivered  to  the  trustees, 
the  amount  applied  for  shall,  for  the  purpose 
of  the  statement  to  be  made  by  the  trustees  to 
the  Minister  under  sub-section  7  of  this  section, 
and  for  the  purpose  of  calculating  the  total 
amount  of  the  authorized  note  circulation  of 
the  bank,  be  deemed  to  have  been  withdrawn 
from  the  central  gold  reserves  and  shall  not 
be  taken  into  account  in  such  statement  nor 
included  in  such  calculation ;  provided  always 
that  should  the  total  amount  of  the  notes  of 
the  bank  in  circulation  be  found,  by  reason  of 
such  withdrawal,  to  be  in  excess  of  the  circu- 
lation of  the  bank  authorized  by  this  Act,  the 
bank  shall  not  be  deemed  to  be  released  or 
relieved  from  any  of  the  penalties  imposed  by 
this  Act  for  circulation  of  the  notes  of  a  bank 
in  excess  of  the  amount  authorized  by  this  Act. 

7.  The  trustees  shall  prepare  and  transmit  by 
registered  post  or  deliver  to  the  Minister 
within  the  first  twenty  days  of  each  month  a 
statement  to  be  signed  by  them  showing  the 
amount  on  each  juridical  day  of  the  preceding 
month  of  the  deposit  of  each  bank  in  the  cen- 
tral gold  reserves  and  not  withdrawn  or 
deemed  to  be  withdrawn  under  the  provisions 
of  this  section. 

8.  The  Minister  shall,  from  time  to  time,  and  not 
less  frequently  than  twice  in  each  year,  cause 
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an  inspection  and  audit  of  the  gold  coin  and 
Dominion  notes  held  by  the  trustees  to  be 
made  by  officers  of  the  Department  of  Finance. 

9.  It  shall  be  the  duty  of  such  officers — 

(a)  to  inspect  and  ascertain  the  amount  of  the 
gold  coin  and  Dominion  notes  held  by  the  trus- 
tees for  the  respective  banks  at  the  date  of 
inspection;  and 

(h)  to  ascertain  from  the  books  and  accounts, 
documents  and  vouchers  of  the  trustees  the 
amounts  of  gold  coin  and  Dominion  notes  held 
by  the  trustees  for  the  respective  banks  at  any 
preceding  date  named  by  the  Minister. 

10.  Every  such  officer  shall  have  a  right  of  access 
to  the  gold  coin  and  Dominion  notes  held  and 
to  the  books  and  accounts,  documents  and 
vouchers  of  the  trustees,  and  shall  be  entitled 
to  require  from  the  trustees  such  information 
and  explanation  as  may  be  necessary  for  the 
performance  of  his  duties. 

11.  Should  the  bank  become  insolvent  within  the 
meaning  of  this  Act,  the  amount  held  for  it  in 
the  central  gold  reserves  shall  be  paid  by  the 
trustees  to  the  liquidator  or  other  person  en- 
titled by  law  to  collect  and  receive  the  assets 
of  the  bank  and  shall  be  applied  in  redeeming 
the  notes  of  such  bank  in  circulation  and  for 
no  other  purpose,  or  in  making  the  payment 
to  the  Minister  required  by  section  116  of  this 
Act. 

12.  When  a  vacancy  in  the  office  of  a  trustee 
appointed    by    the    Association    occurs,    by 
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resignation,  death  or  other  cause,  the  trustee 
to  fill  the  vacancy  shall,  subject  to  the  approval 
of  the  Minister,  be  appointed  by  the  Associa- 
tion ;  and  when  a  vacancy  occurs  in  the  office 
of  a  trustee  appointed  by  the  Minister,  the 
trustee  to  fill  the  vacancy  shall  be  appointed 
by  the  Minister. 

13.  The  remuneration  of  trustees,  including  that 
of  the  trustee  appointed  by  the  Minister,  and 
all  charges  and  expenses  incidental  to  the 
establishment  and  maintenance  of  the  central 
gold  reserves,  shall  be  borne  by  the  Associa- 
tion as  the  Association  may,  by  by-law,  rule  or 
regulation,  determine. 

14.  During  the  usual  season  of  moving  the  crops, 
that  is  to  say,  from  and  including  the  first 
day  of  September  in  any  year  to  and  including 
the  last  day  of  February  next  ensuing,  in  addi- 
tion to  the  said  amount  of  notes  hereinbefore 
authorized  to  be  issued  for  circulation,  the 
bank  may  issue  its  notes  to  an  amount  not  ex- 
ceeding fifteen  per  cent  of  the  combined  un- 
impaired paid-up  capital  and  rest  or  reserve 
fund  of  the  bank  as  stated  in  the  statutory 
monthly  return  made  by  the  bank  to  the  Min- 
ister for  the  month  immediately  preceding 
that  in  which  the  additional  amount  is  issued. 

15.  Whenever  under  the  autliority  of  the  next 
preceding  sub-section  of  this  section,  the  issue 
of  an  additional  amount  of  notes  of  the  bank 
has  been  made,  the  general  manager,  or  other 
principal  officer  next  in  authority  in  the  man- 
agement of  the  affairs  of  the  bank  for  the  time 
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being,  shall  forthwith  give  notice  thereof  by 
registered  letter  addressed  to  the  Minister  and 
to  the  president  of  the  Association. 

16.  While  its  notes  in  circulation  are  in  excess  of 
the  aggregate  referred  to  in  sub-section  3  of 
this  section,  the  bank  shall  pay  interest  to  the 
Minister  at  such  rate,  not  exceeding  five  per 
cent  per  anniun,  as  is  fixed  by  the  Governor 
in  Council,  on  the  amount  of  its  notes  in  cir- 
culation in  excess  from  day  to  day;  and  the 
interest  so  paid  shall  form  part  of  the  Con- 
solidated Revenue  Fund. 

17.  A  return  shall  be  made  and  sent  by  the  bank 
to  the  Minister  showing  the  amount  of  its  notes 
in  circulation  for  each  juridical  day  during 
any  month  in  which  any  amount  of  notes  in 
excess  of  the  amount  of  the  unimpaired  paid- 
up  capital  of  the  bank  has  been  issued  or  is 
outstanding. 

18.  Such  return  shall  be  made  up  and  sent  within 
the  first  thirty  days  after  the  last  day  of  the 
month  in  which  any  such  amount  in  excess  has 
been  issued  or  is  outstanding,  and  shall  be 
accompanied  by  declarations  which  shall  be 
a  part  of  the  return,  and  the  declarations  shall 
be  in  the  form  set  forth  in  Schedule  E  to  this 
Act,  and  shall  be  signed  by  the  chief  account- 
ant, and  by  the  president  or  a  vice-president 
or  the  director  then  acting  as  president,  and 
by  the  general  manager  or  other  principal 
officer  next  in  authority  in  the  management 
of  the  affairs  of  the  bank  at  the  time  at  which 
the  declaration  is  signed.    New. 
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The  foregoing  sub-sections,  -4  to  13  inclusive,  are  en- 
tirely new,  and  from  14  to  18  materially  amended,  and 
embody  the  details  of  the  working  of  the  scheme  of  the 
*'  Central  gold  reserves."  By-laws  under  them  were 
passed  on  the  26th  of  August,  and  approved  on  the  6th 
of  September,  1913. 

This  scheme  will  relieve  the  banks  from  the  very  un- 
fair position  in  which  they  sometimes  found  themselves 
when  from  unforeseen  circumstances  it  happened  that 
their  circulation  on  a  given  day  exceeded  their  paid-up 
capital.  As  this  would  be  the  aggregate  result  of  the 
independent  action  of  scores,  or,  in  the  case  of  the  larger 
banks,  of  hundreds  of  branches  possibly  extending  from 
the  Atlantic  to  the  Pacific  and  without  any  opportunity 
of  their  acting  in  concert,  it  was  a  hardship  that  the  bank 
should  be  liable  to  the  heavy  penalties  prescribed  by 
section  135  for  an  accidental  and  unintentional  excess  of 
the  prescribed  limit. 

Schedule  E.,  printed  at  the  close  of  this  Act,  pro- 
vides for  a  return  for  each  juridical  day  shewing  (1) 
the  paid-up  capital  of  the  bank,  (2)  the  deposit  of  gold 
coin  and  Dominion  notes,  (3)  the  circulation,  and  (4)  the 
excess  (if  any),  and  in  addition  for  each  day  from  the  1st 
of  September  to  the  end  of  February,  the  amount  of  the 
reserve  fund. 

Special  provisions  are  made  in  the  following  sub-sec- 
tions 19  and  20  for  the  Bank  of  British  North  America, 
which,  under  the  provisions  of  its  charter,  could  not 
comply  with  the  provisions  of  the  foregoing  sub-sections, 
and  whose  shareholders  are  not  subject  to  the  double 
liability. 

19.  Notwithstanding  anything  in  this  section 
hereinbefore  contained,  the  total  amount  of 
such  notes  of  the  Bank  of  British  North 
America  in  circulation  at  any  time  shall  not 
exceed  the  aggregate  of  seventj^-five  per  cent 
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of  the  unimpaired  paid-up  capital  of  the  bank, 
and  the  amount  of  current  gold  coin  and  of 
Dominion  notes  held  by  the  bank  in  the  central 
gold  reserves ;  provided  that  the  bank  may,  in 
lieu  of  current  gold  coin  and  Dominion  notes, 
deposit  with  the  trustees  securities  of  the  Do- 
minion of  Canada  to  an  amount  (taken  at  a 
valuation  not  greater  than  market  value)  not 
exceeding  twenty-five  per  cent  of  the  unim- 
paired paid-up  capital  of  the  bank,  and  such 
deposit  of  securities  to  the  extent  thereof  shall 
be  deemed  to  be,  for  the  jDurposes  of  this  sec- 
tion, a  deposit  of  current  gold  coin  and  Do- 
minion notes  held  by  the  trustees  in  the  central 
gold  reserves  and  shall  be  available  in  the 
event  of  the  susjoension  of  payment  by  the 
bank  for  the  redemption  of  the  notes  of  the 
bank. 

20.  The  last  mentioned  bank  may,  during  the  said 
season  of  moving  of  crojDS,  in  addition  to  the 
circulation  of  its  notes  hereinbefore  in  the 
next  preceding  sub-section  of  this  section 
authorized,  issue  its  notes  to  an  amount  not 
exceeding  ten  per  cent,  of  the  combined  unim- 
paired paid-up  capital  and  rest  or  reserve  fund 
of  the  bank  as  stated  in  the  statutory  return 
made  by  the  bank  for  the  month  immediately 
preceding  that  in  which  the  said  additional 
amount  is  issued,  and  the  said  additional 
amount  shall  be  otherwise  subject  to  all  the 
provisions  of  this  section  respecting  circula- 
tion in  addition  to  or  in  excess  of  the  unim- 
paired paid-up  capital  permitted  to  the  other 
banks.    Am. 
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62.  Issue  of  sterling  notes. — Notwithstanding  the 
provisions  of  the  last  preceding  section  any 
bank  may  issue  and  re-issue,  at  any  branch, 
agency  or  office  of  the  bank  in  any  British 
colony  or  possession  other  than  Canada,  notes 
of  the  bank  payable  to  bearer  on  demand  and 
intended  for  circulation  in  such  colony  or  pos- 
session, for  the  sum  of  one  pound  sterling 
each,  or  for  any  multiple  of  such  sum,  or  for 
the  sum  of  five  dollars  each,  or  for  any  mul- 
tiple of  such  sum  of  the  dollars  in  commercial 
use  in  such  colony  or  possession,  if  the  issue 
or  re-issue  of  such  notes  is  not  forbidden  by 
the  laws  of  such  colony  or  possession. 

2.  No  issue  of  notes  of  the  denomination  of  five 

such  dollars,  or  any  multiple  thereof,  shall  be 
made  in  any  such  British  colony  or  possession 
unless  and  until  the  Governor  in  Council,  on 
the  report  of  the  Treasury  Board,  determines 
the  rate,  in  Canadian  currency,  at  which  such 
notes  shall  be  circulated  as  forming  part  of  the 
total  amount  of  the  notes  in  circulation  within 
the  meaning  of  the  last  preceding  section. 

3.  The  notes  so  issued  shall  be  redeemable  at  par 

at  any  branch,  agency  or  office  of  the  bank  in 
the  colony  or  possession  in  which  they  are 
issued  for  circulation,  and  not  elsewhere,  ex- 
cept as  in  this  section  specially  provided ;  and 
the  place  of  redemption  of  such  notes  shall  be 
legibly  printed  or  stamped  across  the  face  of 
each  note  so  issued. 

4.  In  the  event  of  the  bank  ceasing  to  have  a 
branch  or  agency  or  office  in  any  such  British 
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colony  or  possession,  all  notes  issued  in  such 
colony  or  possession  under  the  provisions  of 
this  section  shall  become  payable  and  redeem- 
able at  the  rate  of  four  dollars  and  eighty-six 
and  two-thirds  cents  per  pound  sterling,  or,  in 
the  case  of  the  issue  of  notes  of  the  denomina- 
tion of  five  dollars,  or  any  multiple  thereof, 
of  the  dollars  in  commercial  use  in  such  colony 
or  possession,  at  the  rate  established  by  the 
Governor  in  Council  as  required  by  this  sec- 
tion, in  the  same  manner  as  notes  of  the  bank 
issued  in  Canada  are  payable  and  redeemable. 

5.  The  amount  of  the  notes  at  any  time  in  circula- 
tion in  any  such  colony  or  possession,  issued 
under  the  provisions  of  this  section,  shall,  at 
the  rate  mentioned  in  the  last  preceding  sub- 
section, form  part  of  the  total  amount  of  the 
notes  in  circulation  within  the  meaning  of  the 
last  preceding  section,  and,  except  as  herein 
otherwise  specially  provided,  shall  be  subject 
to  all  the  provisions  of  this  Act. 

6.  No  notes  issued  for  circulation  in  a  British 

colony  or  possession  other  than  Canada  shall 
be  re-issued  in  Canada. 

7.  Nothing  in  this  section  shall  be  construed  to 

authorize  any  bank — 

(a)  to  increase  the  total  amount  of  its  notes  in 
circulation  in  Canada  and  elsewhere  beyond 
the  limit  fixed  by  the  last  preceding  section; 
or, 

(h)  to  issue  or  re-issue  in  Canada  notes  pay- 
able to  bearer  on  demand,  and  intended  for 
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circulation,  for  a  sum  less  than  five  dollars, 
or  for  a  sum  which  is  not  a  multiple  of  five 
dollars.    4  E.  YII.,  c.  3,  ss.  1,  2,  3  and  4. 

The  provisions  of  this  section  were  first  enacted  in 
1899,  by  62  Vict.  chap.  14,  and  amended  and  extended 
into  its  present  form  in  1904.  The  first  bank  to  avail 
itself  of  the  privilege  was  the  Bank  of  Nova  Scotia, 
which,  in  1899,  opened  an  office  in  Kingston,  Jamaica. 
It  has  now  eight  branches  in  that  island.  The  Royal 
Bank  has  eight  branches  in  Jamaica,  Barbados,  the 
Bahamas,  Trinidad,  British  Guiana  and  British  Hon- 
duras. 

This  section  does  not  apply  to  the  Bank  of  British 
North  America. 

Before  this  section  was  first  added  to  the  Bank  Act 
in  1899,  Canadian  banks  had  entered  and  were  doing 
a  banking  business  in  Newfoundland.  When  the  banks 
of  that  colony  failed,  the  Government  invited  Canadian 
banks  to  open  there,  and  chapter  28  of  the  Statutes  of 
1898  authorized  the  Governor-in-Council  to  fix  the  amount 
of  notes  they  might  issue,  five  dollars  being  the  smallest 
denomination.  In  1905,  by  chapter  8,  every  bank  doing 
business  there  was  required  to  send  in  annually  a  detailed 
statement  of  its  business  in  the  colony. 

The  notes  issued  in  the  colony  are  identical  with  those 
issued  for  circulation  in  Canada,  and  do  not  come  under 
the  provisions  of  this  section  being  included  in  the  returns 
sent  to  Ottawa.  The  banking  business  of  the  colony  is 
practically  done  by  Canadian  banks,  which  liave  some 
15  branches  there. 

63.  Pledge  of  notes  prohibited.— The  bank  shall 
not  pledge,  assign,  or  liyi)othecate  its  notes; 
and  no  advance  or  loan  made  on  the  security 
of  the  notes  of  a  bank  shall  be  recoverable 
from  the  bank  or  its  assets.    53  Y.,  c.  31,  s.  52. 
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This  section  was  first  enacted  in  1890,  and  was  in- 
tended to  prevent  the  repetition  of  irregularities  which 
had  taken  place  in  connection  with  some  of  the  banks 
that  had  failed  shortly  before  that  time. 

The  parties  to  such  a  transaction  are  liable  to  a  fine 
of  from  $400  to  $2,000,  and  to  imprisonment  for  two 
years,  or  to  both:  sec.  139. 

64.  Bank  Circulation  Redemption  Fund.  —  The 

moneys  heretofore  paid  to  and  now  deposited 
with  the  Minister  by  the  banks  to  which  this 
Act  applies,  constituting  the  fund  known  as 
the  Bank  Circulation  Redemption  Fund,  shall 
continue  to  be  held  by  the  Minister  for  the 
purposes  and  subject  to  the  provisions  in  this 
section  mentioned  and  contained. 

2.  The  Minister  shall,  upon  the  issue  of  a  certifi- 
cate under  this  Act  authorizing  a  bank  to  issue 
notes  and  commence  the  business  of  banking, 
retain,  out  of  any  moneys  of  such  bank  then 
in  his  possession,  the  sum  of  five  thousand 
dollars,  which  sum  shall  be  held  for  the  pur- 
poses of  this  section,  until  the  annual  adjust- 
ment hereinafter  provided  for  takes  place  in 
the  year  then  next  following. 

3.  The  amount  at  the  credit  of  such  bank  shall,  at 

such  next  annual  adjustment,  be  adjusted  by 
payment  to  or  by  the  bank  of  such  sum  as  is 
necessary  to  make  the  amount  of  money  at  the 
credit  of  the  bank  equal  to  five  per  cent  of  the 
average  amount  of  its  notes  in  circulation 
from  the  time  it  commenced  business  to  the 
time  of  such  adjustment  and  such  sum  shall 

m'i.b.a 11 
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thereafter  be  adjusted  annually  as  hereinafter 
provided. 

4.  The  amounts  heretofore  and  from  time  to  time 
hereafter  paid,  to  be  retained  and  held  by  the 
Minister  as  by  this  section  provided,  shall  con- 
tinue to  form  and  shall  form  the  Circulation 
Fund. 

5.  The  Circulation  Fund  shall  continue  to  be  held 
as  heretofore  for  the  sole  purpose  of  payment, 

i  in  the  event  of  the  suspension  by  a  bank  of 

payment  in  specie  or  Dominion  notes  of  any 
of  its  liabilities  as  they  accrue,  of  the  notes 
then  issued  or  re-issued  by  such  bank,  intended 
for  circulation,  and  then  in  circulation,  and 
interest  thereon. 

6.  The  Circulation  Fund  shall  bear  interest  at 
the  rate  of  three  per  cent  per  annum. 

7.  The  Circulation  Fund  shall  be  adjusted,  as 

soon  as  possible  after  the  thirtieth  day  of 
I  June  in  each  year,  in  such  a  way  as  to  make 

the  amount  at  the  credit  of  each  bank  con- 
tributing thereto,  unless  herein  otherwise  spe- 
cially provided,  equal  to  five  per  cent  of  the 
average  note  circulation  of  such  bank  during 
the  then  last  preceding  twelve  months. 

8.  The  average  note  circulation  of  a  bank  during 

any  period  shall  be  determined  from  the  aver- 
age of  the  amount  of  its  notes  in  circulation, 
as  shown  by  the  monthly  returns  for  such 
period  made  by  the  bank  to  the  Minister ;  and 
where,  in  any  return  the  greatest  amount  of 
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notes  in  circulation  at  any  time  during  the 
month  is  given,  such  amount  shall,  for  the  pur- 
poses of  this  section,  be  taken  to  be  the  amount 
of  the  notes  of  the  bank  in  circulation  during 
the  month  to  which  such  return  relates :  Pro- 
vided, however,  that  in  determining  the  aver- 
age note  circulation  of  a  bank  under  this  sub- 
section the  daily  average  for  each  month  of 
the  amount  of  the  bank's  deposit  (if  any)  in 
the  central  gold  reserves  which  has  not  been 
withdrawTi  or  deemed  to  be  withdrawn  within 
the  meaning  of  this  Act  shall  be  deducted  from 
the  greatest  amount  of  the  notes  of  the  bank 
in  circulation  at  any  time  during  the  month. 

9.  The  Minister  shall,  with  respect  to  all  notes 
paid  out  of  the  Circulation  Fund,  have  the 
same  rights  as  any  other  holder  of  notes  of 
the  bank:  Provided  that  all  such  notes,  and 
all  interest  thereon,  so  paid  by  the  Minister, 
after  the  amount  at  the  credit  of  such  bank  in 
the  Circulation  Fund,  and  all  interest  due  or 
accruing  due  thereon,  has  been  exhausted, 
shall  bear  interest,  at  the  rate  of  three  per 
cent  per  annum,  from  the  time  such  notes 
and  interest  are  paid  until  such  notes  and 
interest  are  repaid  to  the  Minister  by  or  out 
of  the  assets  of  such  bank.  53  V.,  c.  31,  s.  54 ; 
63-64  v.,  c.  26,  s.  13. 

The  Bank  Circulation  Redemption  Fund  was  insti- 
tuted in  1890,  on  the  suggestion  of  the  banks  to  ensure 
the  prompt  payment  in  full  of  all  Canadian  bank  notes. 
Before  1880  the  holders  of  such  notes  ranked  concur- 
rently with  other  ordinary  creditors.     In  the  Bank  Act 
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of  that  year  notes  were  made  a  first  charge  upon  the 
assets.  By  the  creation  of  the  Fund  in  1890  the  banks' 
g'uaranteed  each  other's  notes  to  the  extent  of  their 
respective  contributions  to  the  Fund. 

The  nucleus  of  the  Fund  is  the  $5,000  retained  from 
the  $250,000  paid  in  by  a  new  bank  to  him  in  order  to 
obtain  a  certificate  to  commence  business :  sec.  13.  The 
amount  at  credit  of  the  Fund  at  the  end  of  the  year 
ending  June  30th,  1913,  was  $6,456,104,  which  would  be 
five  per  cent  of  the  average  note  circulation  of  all  the 
banks  during  the  year. 

The  last  sub-section  was  added  by  the  amending  Act 
of  1900. 

65.  Notes  of  suspended  banks. — In  the  event  of 
the  suspension  by  a  bank  of  payment  in  specie 
or  Dominion  notes  of  any  of  its  liabilities  as 
they  accrue,  the  notes  of  the  bank,  issued  or 
re-issued,  intended  for  circulation,  and  then 
in  circulation,  shall  bear  interest  at  the  rate 
of  five  per  cent  per  annum,  from  the  day  of 
the  suspension  to  such  day  as  is  named  by  the 
directors,  or  by  the  liquidator,  receiver,  as- 
signee, or  other  proper  official,  for  the  pay- 
ment thereof. 

2.  Notice  of  such  day  shall  be  given  by  advertise- 
ment in  at  least  three  consecutive  issues  of  a 
daily  nev^spaper,  published  in  the  place  in 
which  the  chief  office  of  the  bank  is  situate, 
and  if  there  is  no  daily  newspaper  published 
there,  then  by  advertisement  in  two  consecu- 
tive issues  of  any  weekly  newspaper  published 
in  that  place. 

3.  If  any  notes  presented  for  payment  on  or  after 

any  day  named  for  payment  thereof  are  not 
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paid,  all  notes  then  unpaid  and  in  circulation 
shall  continue  to  bear  interest  until  such  fur- 
ther day  as  is  named  for  payment  thereof,  of 
which  day  notice  shall  be  given  in  manner 
hereinbefore  provided. 

4.  If  the  directors  of  the  bank  or  the  liquidator, 

receiver,  assignee  or  other  proper  official  fails 
to  make  arrangements  within  two  months 
from  the  day  of  the  suspension  of  payment  by 
the  bank,  for  the  payment  of  all  of  its  notes 
and  interest  thereon,  the  Minister  may  make 
arrangements  for  the  payment  out  of  the  Cir- 
culation Fund,  of  the  notes  remaining  unpaid 
and  all  interest  thereon,  and  the  Minister  shall 
give  such  notice  of  the  payment  as  he  thinks 
expedient. 

5.  Notwithstanding  anything  herein,  all  interest 
upon  such  notes  shall  cease  upon  and  from  the 
date  named  by  the  Minister  for  such  payment. 

6.  Nothing  herein  shall  be  construed  to  impose 

any  liability  upon  the  Government  of  Canada, 
or  upon  the  Minister,  beyond  the  amount 
available  from  time  to  time  out  of  the  Circu- 
lation Fund.  53  V.,  c.  31,  s.  54;  63-64  V.,  c. 
26,  s.  11.    Am. 

In  the  Bank  Act  of  1890  the  rate  of  interest  on  the 
notes  of  a  suspended  bank  was  six  per  cent.  By  section 
11  of  the  amending  Act  of  1900  it  was  reduced  to  five 
per  cent,  the  legal  rate  fixed  by  63-64  Vict.  chap.  29. 

Sub-section  1  provides  for  interest  on  the  notes  of  a 
suspended  bank  until  the  day  named  for  their  payment. 
Sub-section  2  prescribes  the  notice  to  be  given  of  such 
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day.     Interest  would  cease  on  that  day  if  the  bank  is 
ready  to  pay. 

The  Winding-up  Act,  R.  S.  C.  c.  144,  s.  159,  provides 
that  a  notice  in  the  Canada  Gazette  and  in  the  official 
gazette  of  each  province  and  in  two  newspapers  at  the 
head  office,  one  English  and  one  French  if  the  head  office 
is  in  Quebec,  shall  be  sufficient  notice  to  holders  of  bank 
notes  of  any  proceedings  under  that  Act. 

This  matter  of  the  payment  of  notes  and  the  notice 
for  the  stoppage  of  interest,  however,  is  not  a  proceeding 
under  the  Winding-up  Act,  but  under  the  Bank  Act;  so 
that  holders  of  such  notes  would  not  be  entitled  to  claim 
a  continuance  of  interest  on  account  of  the  failure  to  give 
the  notice  jDrescribed  in  the  Winding-up  Act. 

66.  Payment  from  fund. — All  payments  made 
from  the  Circulation  Fund  shall  be  without 
regard  to  the  amount  contributed  thereto  by 
the  bank  in  respect  of  whose  notes  the  pay- 
ments are  made. 

2.  If  the  payments  from  the  Circulation  Fund 
exceed  the  amount  contributed  to  the  Circula- 
tion Fund  by  the  bank  so  suspending  pa^anent, 
and  all  interest  due  or  accruing  due  to  such 
bank  thereon,  the  other  banks  to  which  this 
Act  applies  shall,  on  demand,  make  good  to 
the  Circulation  Fund  the  amount  of  the  excess, 
proportionately  to  the  amount  which  each 
such  other  bank  had  or  should  have  con- 
tributed to  the  Circulation  Fund,  at  the  time 
of  the  suspension  of  the  bank  in  respect  of 
whose  notes  the  payments  are  made :  Provided 
that— 

(a)  each  of  such  other  banks  shall  only  be  called 
upon  to  make  good  to  the  Circulation  Fund  its 
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share  of  the  excess  in  payments  not  exceeding, 
in  any  one  year,  one  per  cent  of  the  average 
amount  of  its  notes  in  circulation ; 

(h)  such  circulation  shall  be  ascertained  in  such 
manner  as  the  Minister  decides ;  and, 

(c)  the  Minister's  decision  shall  be  final. 

3.  All  amounts  recovered  and  received  by  the 
Minister  from  the  bank  on  account  of  which 
such  payments  were  made  shall,  after  the 
amount  of  such  excess  has  been  made  good  as 
aforesaid,  be  distributed  among  the  banks  con- 
tributing to  make  good  such  excess,  propor- 
tionately to  the  amount  contributed  by  each. 
53  v.,  c.  31,  s.  54;  63-64  V.,  c.  26,  s.  12. 

67.  Refund  of  deposit. — In  the  event  of  the  wind- 
ing-up of  the  business  of  a  bank  by  reason  of 
insolvency  or  otherwise,  the  Treasury  Board 
may,  on  the  application  of  the  directors,  or  of 
the  liquidator,  receiver,  assignee  or  other  pro- 
per official,  and  on  being  satisfied  that  proper 
arrangements  have  been  made  for  the  pay- 
ment of  the  notes  of  the  bank  and  any  interest 
thereon,  pay  over  to  the  directors,  liquidator, 
receiver,  assignee  or  other  proper  official,  the 
amount  of  the  Circulation  Fund  at  the  credit 
of  the  bank,  or  such  portion  thereof  as  it 
thinks  expedient.    53  V.,  c.  31,  s.  54. 

68.  Rules  and  regulations. — The  Treasury  Board 
may  make  all  such  rules  and  regulations  as 
it  thinks  expedient  with  reference  to — 
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(a)  the  payment  of  any  moneys  out  of  the  Cir- 
culation Fund,  and  the  manner,  i3lace  and 
time  of  such  payment ; 

{!))  the  collection  of  all  amounts  due  to  the  Cir- 
culation Fund ; 

(c)  all  accounts  to  be  kept  in  connection  there- 
with; and, 

(d)  generally  the  management  of  the  Circulation 
Fund  and  all  matters  relating  thereto.  53  V., 
c.  31,  s.  54. 

No  rules  or  regulations  under  this  section  have  been 
made. 

69.  Enforcement  of  payments.  —  The  Minister 
may,  in  his  official  name,  by  action  in  the  Ex- 
chequer Court  of  Canada,  enforce  payment, 
with  costs  of  action,  of  any  sum  due  and  pay- 
able by  any  bank  which  should  form  part  of 
the  Circulation  Fund.    53  V.,  c.  31,  s.  54. 

70.  Redemption  of  notes. — The  bank  shall  make 
such  arrangements  as  are  necessary  to  ensure 
the  circulation  at  par,  in  any  and  every  part 
of  Canada,  of  all  notes  issued  or  re-issued  by 
it  and  intended  for  circulation;  and  towards 
this  purpose  the  bank  shall  establish  agencies 
for  the  redemption  and  payment  of  its  notes 
at  Toronto,  Montreal,  Halifax,  St.  John,  Win- 
nipeg, Victoria,  Charlottetown,  Eegina  and 
Calgary,  and  at  such  other  places  as  are,  from 
time  to  time,  designated  by  the  Treasury 
Board.    53  V.,  c.  31,  s.  55.    Am. 
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This  provision  was  first  made  in  1890.  Before  tliat 
time  notes  of  a  bank  were  sometimes  subject  to  a  small 
discount  in  places  remote  from  any  of  its  offices.  The 
enactment  has  secured  the  circulation  at  par  in  every 
part  of  Canada  of  the  notes  of  all  the  banks.  Regina  and 
Calgary  are  named  for  the  first  time.  These  places  are 
the  same  as  those  named  in  section  60  for  the  delivery 
and  redemption  of  Dominion  notes.  One  place  is  named 
in  each  of  the  nine  provinces  of  the  Dominion  where  a 
bank  must  arrange  to  redeem  and  pay  its  notes,  whether 
it  has  an  office  or  agency  in  that  province  or  not.  Where 
banks  have  offices  and  issue  notes  as  in  Newfoundland 
and  the  "West  Indies,  this  point  will  be  governed  by  the 
local  laws.  The  notes  referred  to  in  this  section  are  only 
the  notes  intended  for  circulation  in  Canada,  not  the 
sterling  or  other  notes  intended  for  circulation  only  in 
other  British  possessions.  These  latter  are  redeemable 
only  in  the  colony  or  possession  in  which  they  were 
issued:  sec.  62,  s.-s.  3. 

No  other  place  has  yet  been  named  by  the  Treasury 
Board  for  the  redemption  and  pa^Tnent  of  bank  notes. 

71.  Bank  must  take  its  own  notes.  —  The  bank 
shall  always  receive  in  payment  its  own  notes 
at  par  at  any  of  its  branches,  agencies,  or 
offices,  and  whether  they  are  made  payable 
there  or  not.    53  V.,  c.  31,  s.  56.    Am. 

This  section  has  been  amended  by  the  addition  of  the 
words  "  branches,  agencies  or,"  but  the  meaning  has  not 
been  changed.  It  refers  to  the  reception  of  its  notes  at 
par  at  any  of  its  branches,  agencies  or  offices,  from  a 
debtor  who  is  making  a  payment  to  the  bank.  Notwith- 
standing the  very  general  language  of  the  section,  it  was 
probably  not  intended  to  compel  a  bank  to  accept  pay- 
ment of  a  large  debt,  say  in  London  or  New  York,  in 
notes  issued  under  section  62,  and  intended  only  for 
some  remote  British  colony  or  possession,  or  even  to 
compel  it  to  accept  payment  there  in  notes  intended  for 
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circulation  in  Canada.  It  would  probably  be  restricted 
to  bills  issued  to  be  circulated  in  the  country  where  the 
debt  was  payable.  As  a  matter  of  courtesy  to  customers, 
it  is  probable  that  a  bank  would  accept  a  reasonable 
amount  of  such  bills  from  a  customer  even  if  they  were 
not  legally  bound  to  do  so,  and  the  question  is  not  at 
all  likely  to  arise. 

There  was  a  second  sub-section  which  read:  "  The 
chief  place  of  business  of  the  bank  shall  be  one  of  the 
places  at  which  its  notes  are  made  payable."  This  was 
probably  omitted  as  being  unnecessary.  Bank  notes  for 
circulation  in  Canada  are  made  payable  generally,  and 
as  promissory  notes  of  the  bank  would  be  payable  at  its 
chief  place  of  business  without  any  declaration  to  that 
effect.  It  will  be  observed  that,  with  regard  to  the  spe- 
cial notes  authorized  by  section  62,  sub-section  3  provides 
that  such  notes  shall  be  redeemable  at  par  at  any  branch, 
agency  or  office  of  the  bank  in  the  colony  or  possession 
in  which  they  are  issued  for  circulation  and  not  else- 
where, but  it  does  not  say  that  they  need  not  be  received 
at  par  in  payment  elsewhere. 

72.  Payment  in  Dominion  notes. — The  bank,  when 
making  any  payment  shall,  on  the  request  of 
the  person  to  whom  the  pa^mient  is  to  be  made, 
pay  the  same,  or  such  part  thereof,  not  exceed- 
ing one  hundred  dollars,  as  such  person  re- 
quests, in  Dominion  notes  for  one,  two,  or  five 
dollars  each,  at  the  option  of  such  person. 

2.  No  payment,  whether  in  Dominion  notes  or 
bank  notes,  shall  be  made  by  the  bank  in  bills 
that  are  unclean  oi'  torn  or  partially  defaced 
by  excessive  handling. 

3.  The  Treasury  Board  may  make  regulations 

providing  for  the  disinfection  and  steriliza- 
tiou  bv  the  several  banks  of  all  bank  notes  and 
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Dominion  notes  wliich  have  come  into  the 
bank's  possession  before  a  re-issue  thereof  to 
the  public ;  and  the  bank,  its  officers,  clerks  and 
servants,  shall  carry  out  and  execute  the  regu- 
lations made  under  the  authority  of  this  sec- 
tion.   53  Y.,  c.  31,  s.  57.    Am. 

In  sub-section  1  the  word  "  five  "  has  been  substi- 
tuted for  ''  four;"  in  sub-section  2  the  word  '*  unclean  " 
has  been  inserted,  and  sub-section  3  has  been  added. 

Bank  notes  are  not  a  legal  tender,  and  even  without 
the  first  sub-section  any  person  receiving  payment  from 
a  bank  could  require  payment  in  legal  tender:  9-10  E. 
VII.  c.  14,  and  E,  S.  C.  c.  27,  s.  3.  The  section  wih  pro- 
bably be  construed  to  mean  that  the  person  receiving 
pajTuent  may  require  one  hundred  dollars  or  less  in 
Dominion  notes  of  the  denominations  mentioned. 

73.  Bills  or  notes  not  under  seal. — The  bills  or 
notes  of  the  bank  signed  by  the  president,  a 
vice-president,  the  general  manager  or  other 
officer  ap2)ointed  by  the  directors  of  the  bank 
to  sign  the  same,  promising  the  payment  of 
money  to  any  person,  or  to  his  order,  or  to  the 
bearer,  though  not  under  the  corporate  seal 
of  the  bank,  shall  be  binding  and  obligatory 
on  the  bank,  in  like  manner  and  with  the  like 
force  and  effect  as  they  would  be  upon  any 
private  person,  if  issued  by  him  in  his  private 
or  natural  capacity,  and  shall  be  assignable 
in  like  manner  as  if  they  were  so  issued  by  a 
private  person  in  his  natural  capacity. 

2.  The  directors  of  the  bank  may,  from  time  to 
time,  authorize  or  depute  the  general  manager, 
a  manager  or  other  officer  of  the  bank,  or  any 
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director  other  than  the  president  or  a  vice- 
president,  or  any  manager  of  any  branch  or 
office  of  discount  and  deposit  of  the  bank,  to 
sign  the  notes  of  the  bank  intended  for  circu- 
lation.   53  v.,  c.  31,  s.  58.    Am. 

This  section  was  recast  and  modernized  at  the  late 
revision.  It  had  come  down  from  1871,  and  its  lan- 
guage was  quaint  and  archaic.  It  spoke  of  "  bonds, 
obligations  and  bills,  obligatory  or  of  credit, ' '  and  of  the 
''  cashier  or  assistant  cashier  "  as  the  officers  of  the 
bank  to  execute  these  instruments.  The  names  have 
been  replaced  by  the  current  modern  designations  of  the 
officers  of  the  banks,  the  title  of  "  cashier  "  being  obso- 
lete, so  far  as  Canadian  banks  are  concerned. 

The  first  sub-section  of  the  old  section,  which  made 
the  instruments  named  assignable  by  endorsement,  was 
omitted  as  unnecessary,  in  view  of  the  provisions  of  the 
Bills  of  Exchange  Act  as  to  these  negotiable  instruments. 

As  it  now  stands  the  section  simply  places  the  bank 
in  the  same  position  as  a  private  person  with  respect  to 
bills  or  notes,  and  dispenses  with  the  necessity  for  a  seal 
to  bind  it  as  a  corporation.  Such  instruments  are  placed 
on  the  same  footing  as  similar  paper  issued  by  a  private 
person,  and  if  they  meet  the  requirements  of  the  defini- 
tion of  a  bill  of  exchange  or  promissory  note  would  come 
under  section  21  of  the  Bills  of  Exchange  Act,  which 
provides  that  "  Wlien  a  bill  contains  words  prohibiting 
transfer  or  indicating  an  intention  that  it  should  not  be 
transferable,  it  is  valid  as  between  the  parties,  but  is  not 
negotiable. ' ' 

Take  for  example  an  ordinary  bank  deposit  receipt 
without  the  seal  of  the  bank,  payable  to  a  ]ierson  named. 
If  it  contains  the  words,  ''  Not  transferable,"  or  other 
words  to  that  effect,  it  is  not  a  negotiable  instrument 
and  is  not  transferable  by  delivery  or  indorsement.  It 
would   be  a  chose  in  action,  and  would  require  to  be 
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assigned  in  writing,  either  on  the  document  itself  or  by 
a  separate  instrument,  in  order  to  give  the  assignee  the 
right  to  sue  in  his  own  name,  according  to  the  law  of  the 
respective  provinces.  See  E.  S.  0.  1914,  chap.  109, 
sec.  49  (1) ;  E.  S.  N.  S.  chap.  155,  sec.  19  (5) ;  C.  S. 
N.  B.  chap.  Ill,  sec.  155;  E.  S.  Man.  chap.  40,  sec. 
39  (e) ;  Cons.  Ord.  N.  W.  T.  chap.  41;  E.  S.  Sask.  chap. 
146 ;  E.  S.  B.  C.  chap.  56,  sec.  16  (17).  In  Quebec  it  would 
come  under  Articles  1570  and  1571  of  the  Civil  Code, 
which  would  require  that  a  copy  of  the  instrument  of  sale 
should  be  served  on  the  bank.  Its  not  being  a  negotiable 
instrument  would  also  prevent  any  holder  acquiring 
greater  rights  under  it  than  possessed  by  the  first  holder : 
Bank  of  Toronto  v.  St.  Laiurence  Fire  Ins.  Co.,  [1903] 
A.  C.  59;  Sorel  v.  Qnehec  Southern  Ry.  Co.,  36  S.  C.  Can. 
686  (1905). 

74.  Signing  by  machinery. — All  bank  notes  and 
bills  whereon  the  name  of  any  person  en- 
trusted or  authorized  to  sign  such  notes  or 
bills  on  behalf  of  the  bank  is  impressed  by 
machinery  provided  for  that  purpose,  by  or 
with  the  authority  of  the  bank,  shall  be  good 
and  valid  to  all  intents  and  purposes,  as  if 
such  notes  and  bills  had  been  subscribed  in 
the  proper  handwriting  of  the  person  en- 
trusted or  authorized  by  the  bank  to  sign  the 
same  respectively,  and  shall  be  bank  notes  and 
bills  within  the  meaning  of  all  laws  and  sta- 
tutes whatever,  and  may  be  described  as  bank 
notes  or  bills  in  all  indictments  and  civil  or 
criminal  proceedings  whatever :  Provided  that 
if  all  such  names  are  impressed  by  machinery, 
at  least  one  such  name  to  each  note  or  bill, 
together  with  a  distinguishing  device  and 
number,  shall  be  impressed  or  engraved  under 
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the  authority  of  the  bank  after  the  notes  are 
received  by  the  bank  from  the  engraver  and 
printer,  and  shall  not  be  otherwise  impressed 
or  engraved.    53  V.,  c.  31,  s.  29.    Am. 

The  proviso  to  this  section  is  new,  replacing  one 
requiring  one  of  the  signatures  to  be  written. 

75.  Counterfeit  notes.  —  Every  officer  charged 
v^ith  the  receipt  or  disbursement  of  public 
moneys,  and  every  officer  of  any  bank,  and 
every  person  acting  as  or  employed  by  any 
banker,  shall  stamp  or  write  in  plain  letters, 
upon  every  counterfeit  or  fraudulent  note 
issued  in  the  form  of  a  Dominion  or  bank  note, 
and  intended  to  circulate  as  money,  which  is 
presented  to  him  at  his  place  of  business,  the 
word  ''  Counterfeit,"  ''  Altered  "  or  "  Worth- 
less." 

2.  If  such  officer  or  person  wrongfully  stamps 
any  genuine  note  he  shall,  upon  presentation, 
redeem  it  at  the  face  value  thereof.  53  V.,  c. 
31,  s.  62. 

BUSINESS  AND   POWERS   OF   THE   BANK. 

The  legal  relation  between  a  bank  and  its  customers 
in  their  ordinary  dealings  is  simply  that  of  debtor  and 
creditor.  Money  paid  into  a  bank  or  i)laced  to  the  credit 
of  a  customer  in  the  books  of  a  bank  is  not  impressed 
with  any  trust,  and  there  is  nothing  of  a  fiduciary  nature 
in  tlie  relation  between  the  parties.  The  obligation  of 
tlie  bank  is  to  pay  a  like  amount  to  the  customer's  use  on 
an  order  from  him  by  a  cheque  or  otherwise  as  may  have 
been  arranged  between  the  parties. 

Canadian  banks  are  Banks  of  Issue,  of  Discount  and 
of  Deposit.    The  sections  relating  to  them  as  Banks  of 
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Issue  are  those  from  61  to  75  inclusive.  The  following 
sections  from  76  to  94,  inclusive,  regulate  and  govern 
their  operations  as  Banks  of  Discount,  while  section  95 
relates  to  them  as  Banks  of  Deposit. 

Apart  from  issuing  notes  for  circulation  as  money,  and 
receiving  deposits,  it  may  be  said  in  a  general  way  that 
banks  are  only  authorized  to  deal  in  money  and  docu- 
ments for  the  payment  of  money.  These  latter  they  may 
buy,  sell,  discount,  lend  money  upon,  or  take  as  collateral 
security  for  loans.  Except  as  authorized  by  the  Act  they 
are  prohibited  from  dealing  in  goods  or  lands,  or  lending 
money  directly  upon  their  security.  Section  76  lays  down 
these  powers  in  a  general  way;  77  gives  banks  a  lien 
upon  the  stock  and  dividends  of  its  debtors ;  78  prescribes 
how  they  may  deal  with  collateral  securities;  80  with 
mortgages  taken  as  additional  security ;  79,  81,  82  and  83 
with  lands ;  84  with  standing  timber  and  timber  licenses ; 
85  with  mortgages  on  vessels;  and  86  to  90  inclusive, 
with  warehouse  receipts,  bills  of  lading  and  analogous 
securities. 

76.  The  bank  may, — 

(a)  open  branches,  agencies  and  offices; 

(h)  engage  in  and  carry  on  business  as  a  dealer 
in  gold  and  silver  coin  and  bullion ; 

(c)  deal  in,  discount  and  lend  money  and  make 
advances  upon  the  security  of,  and  take  as 
collateral  security  for  any  loan  made  by  it, 
bills  of  exchange,  promissory  notes  and  other 
negotiable  securities,  or  the  stock,  bonds,  de- 
bentures and  obligations  of  municipal  and 
other  corporations,  whether  secured  by  mort- 
gage or  otherwise,  or  Dominion,  pro^dncial, 
British,  foreign,  and  other  public  securities; 
and, 
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(d)  engage  in  and  carry  on  such  business  gen- 
erally as  appertains  to  the  business  of  banking. 
53  v.,  c.  34,  s.  64. 

Branches  and  agencies  within  the  meaning  of  this  and 
other  sections  of  the  Act  are  those  offices  which  the  bank 
establishes  and  maintains  in  Canada  or  other  countries 
in  premises  used  by  the  bank  for  a  banking  business  in 
charge  of  its  officers,  clerks  and  servants.  The  name  of 
agency  is  now  seldom  used  for  such  offices,  except  where 
special  reasons  exist  under  local  and  state  laws,  as  in 
New  York,  where  the  business  is  done  in  the  name  of  the 
agents  and  not  in  the  corporate  name  of  the  bank. 

Where  a  bank  makes  arrangements  with  another  bank 
or  banker,  where  it  has  no  branch,  to  honor  its  drafts, 
make  its  collections,  etc.,  for  a  commission  or  other  con- 
sideration, its  office  would  not  be  a  branch  or  agency  of 
the  Canadian  bank;  but  the  title  of  correspondent  is 
usually  applied  to  such  a  banker,  although  he  is  some- 
times popularly  called  an  agent. 

Branches. — The  system  of  Branch  Banks  adopted  in 
Canada  was  borrowed  from  Scotland.  It  has  been  greatly 
extended  of  recent  years,  so  that  they  had  3,028  branches- 
in  October,  1913.  Of  these  there  are  in  Canada,  2,943; 
in  Newfoundland,  15 ;  in  Great  Britain,  7 ;  in  the  United 
States,  14;  in  the  West  Indies  and  Central  and  South 
America,  46 ;  and  in  other  countries,  3.  Most  of  the  larger 
banks  have  branches  throughout  the  Dominion,  and  even 
the  smaller  ones  have  adopted  the  same  policy. 

For  some  purposes  a  branch  is  treated  as  an  independ- 
ent institution,  but  for  most  purposes  it  is  considered  as 
an  integral  part  of  the  main  body. 

For  the  payment  of  cheques  it  is  considered  as  dis- 
tinct from  the  head  office  or  other  branches.  A  customer 
at  one  branch  is  not  entitled  to  present  a  cheque  except 
at  the  branch  where  his  account  is  kept.  If  it  is  cashed 
at  another  branch  for  a  holder,  all  parties  are  in  the  same 
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position  as  though  it  was  on  another  bank:  Woodland  v. 
Fear,  7  E.  &  B.  519  (1857). 

The  same  principle  applies  as  to  notice  of  dishonor 
or  protest.  Each  branch  indorsing  has  a  day  to  send 
notice  to  the  next  preceding  indorser :  Clode  v.  Bayley,  12 
M.  &  W.  51  (1813) ;  Prince  v.  Oriental  Bank,  L.  R.  3  A.  C. 
at  p.  332  (1878);  Steinlioff  v.  Merchants'  Bank,  46  U.  C. 
Q.  B.  25  (1881) ;  The  Queen  v.  Bank  of  Montreal,  1  Exch. 
Can.  154  (1886);  Fielding  v.  Corry,  [1898]  1  Q.  B.  268; 
Rex  V.  Lovitt,  [1912]  A.  C.  at  p.  219. 

A  branch  cannot  keep  open  after  receiving  notice  that 
the  head  office  has  suspended  pajTnent;  but  until  such 
notice  is  received  its  authority  to  do  business  is  not 
revoked:  Bnmelle  v.  Ostigny,  Q.  E.  21  K.  B.  302  (1911). 

But  for  most  purposes  a  bank  and  its  branches  are  in 
law  held  to  be  one.  Where  notice  affects  the  liability  of 
a  bank,  it  is  not  necessary  that  it  should  be  given  to  all 
the  branches.  It  is  sufficient  to  give  notice  at  the  head 
office,  and  this  will  be  good  against  all  the  branches  after 
a  sufficient  time  has  elapsed  to  allow  of  its  being  sent 
from  the  head  office  to  the  branches:  Willis  v.  Bank  of 
England,  4  A.  &  E.  21  (1835). 

Inasmuch  as  all  the  branches  of  a  bank  fonxi  part  of 
one  corporation  a  draft  by  one  branch  upon  another  is 
not  a  bill  of  exchange  or  cheque  within  the  meaning  of 
the  Bills  of  Exchange  Act,  which  requires  an  instrument 
to  be  drawn  upon  one  person  by  another.  In  the  fore- 
going case  the  drawer  and  drawee  would  in  law  be  the 
same  person. 

Another  result  of  treating  a  head  office  and  a  branch 
as  one,  is,  that  entries  of  sums  transferred  or  transmitted 
are  on  the  same  footing  as  entries  in  the  same  office.  A 
note  was  paid  in  at  the  head  office  and  transmitted  to  a 
branch  where  it  was  payable,  and  the  signature  there 
cancelled.     The  head  office  was  notified  and  the  amount 
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credited;  but  before  the  customer  was  advised  it  was 
discovered  that  the  note  should  not  have  been  marked 
paid.  It  was  marked  "  cancelled  in  error  "  and  the  en- 
tries reversed.  Held,  that  the  bank  had  a  right  to  do  so : 
Prince  v.  Oriental  Bank,  L.  E.  3  A.  C.  325  (1878).  See 
also  Simson  v.  Ingham,  2  B.  &  C.  65  (1823) ;  Irwin  v.  Bank 
of  Montreal,  38  U.  C.  Q.  B.  375  (1876) ;  Bain  v.  Torrance, 
1  Man.  E.  32  (1884). 

Another  result  of  this  principle  is  that  if  a  customer 
has  accounts  at  two  or  more  branches,  the  bank  may 
consolidate  them,  and  a  cheque  may  be  refused  when 
there  appears  to  be  money  to  his  credit,  if  upon  the  whole 
there  are  not  sufficient  funds :  Garnett  v.  McKeivan,  L. 
E.  8  Ex.  10  (1872) ;  Prince  v.  Oriental  Bank,  3  A.  C.  at  p. 
333  (1878);  Teale  v.  Broivn,  11  T.  L.  E.  56  (1894). 

A  bank  is  bound  to  know  the  amounts  of  its  own 
drafts,  and  if  one  branch  pays  a  draft  drawn  by  another 
branch,  the  amount  of  which  had  been  fraudulently 
raised,  the  bank  cannot  recover  the  money  from  the 
holder  who  has  acted  in  good  faith:  Union  Bank  v.  On- 
tario Bank,  9  E.  L.  631  (1879). 

Where  a  bank  has  its  head  office  in  another  province, 
but  has  a  branch  in  Ontario,  it  is  deemed  to  l)e  resident 
within  Ontario,  and  moneys  deposited  at  a  branch  in 
that  province  may  be  attached  as  debts  due  to  the  deposi- 
tors: Wentivorth  v.  Smith,  15  Ont.  Pr.  E.  372  (1893). 

The  bank  as  a  dealer.— In  the  Bank  Act,  E.  S.  C. 
(1886)  cliapter  120,  it  was  provided  by  section  45,  that  a 
bank  should  not  engage  "  in  any  trade  whatsoever  except 
as  a  dealer  in  gold  and  silver  bullion,  bills  of  exchange, 
discounting  of  promissory  notes  and  negotiable  securi- 
ties, and  in  such  trade  generally  as  appertains  to  the 
business  of  banking."  It  will  be  seen  that  the  terms  of 
the  present  Act  are  more  specific,  and  that  in  addition 
to  its  rights  to  discount,  lend  money,  make  advances,  and 
take  certain  collateral  securities,  which  will  be  considered 
further  ou,  a  bank  is  given  express  power  to  deal  *'  in 
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gold  and  silver  coin  and  bullion,  bills  of  exchange,  prom- 
issory notes  and  other  negotiable  securities  or  the  stock, 
bonds,  debentures  and  obligations  of  municipal  and 
other  corporations,  whether  secured  by  mortgage  or 
otherwise,  or  Dominion,  Provincial,  British,  foreign,  and 
other  public  securities. ' ' 

"  Dealing  "  in  these  instruments  and  securities,  as 
contra-distinguished  from  discounting  or  lending  money 
or  making  advances  on  them,  would  ordinarily  mean  buy- 
ing and  selling  them  outright  without  an  indorsement  of 
them  by  the  customer,  or  with  an  indorsement  ' '  without 
recourse  "  when  they  are  made  payable  to  his  order. 
This  is  the  usual  way  in  which  these  instruments  and 
securities,  except  bills  of  exchange  and  promissory  notes, 
are  disposed  of.  In  that  event  the  seller  simply  warrants 
that  they  are  genuine  and  that  he  has  a  right  to  transfer 
them,  and  that  he  is  not  aware  at  the  time  that  they  are 
valueless;  practically  the  same  warranties  as  if  he  was 
selling  coin  or  bullion.  Bills  of  Exchange  Act,  sec.  138 ; 
Montgomery  v.  Byan,  16  0.  L.  R.  at  p.  98  (1908);  Lewis 
V.  Jeffrey,  M.  L.  R.  7  Q.  B.  141  (1875) ;  Jones  v.  Ryde,  5 
Taunt.  488  (1814) ;  Allen  v.  Sharp,  17  L.  J.  Ex.  at  p.  212 
(1848);  Gompertz  v.  Bartlett,  2  E.  &  B.  489  (1853);  Gur- 
ney  v.  Womersley,  4  E.  &  B.  139  (1854) ;  Nichols  v.  Fear- 
son,  7  Peters  (U.  S.)  103  (1833). 

The  Bank  Act  of  1871  contained  a  provision  similar 
to  that  quoted  above  from  R.  S.  C.  (1886)  chap.  120.  Like 
the  latter,  it  also  authorized  a  bank  to  acquire  and  hold 
corporation  bonds  and  debentures  as  collateral  security 
and  to  realize  upon  them.  It  was  held  that  this  author- 
ized a  bank  not  only  to  lend  money  on  these  securities, 
but  also  to  purchase  them  absolutelv.  Jones  v.  Imperial 
Bank,  23  Grant  269  (1876). 

''  Other  securities  "  in  this  section  means  securities 
of  the  same  kind  as  those  mentioned,  namely,  similar  to 
bills  of  exchange  and  promissory  notes.  It  would  prob- 
ably be  held  to  include  cheques,  bonds  payable  to  bearer 
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or  to  a  person  named  or  order,  negotiable  deposit  receipts 
and  the  like. 

Discounts. — By  this  section  a  bank  is  authorized  to 
discount  ' '  bills  of  exchange,  promissory  notes  and  other 
negotiable  securities,  or  the  stock,  bonds,  debentures  and 
obligations  of  municipal  corporations,  or  Dominion,  Pro- 
vincial, British,  foreign,  and  other  public  securities." 
When  a  bank  discounts  a  negotiable  instrument  it  really 
becomes  the  purchaser,  and  the  instrument  becomes  a 
part  of  its  assets.  The  expression  "  discounting  "  is  not, 
however,  usually  applied  to  the  acquisition  of  such  bonds, 
debentures  and  public  securities.  As  a  rule  they  are 
either  bought  without  the  seller's  indorsement  or  they 
are  received  by  the  bank  as  collateral  security.  "  Dis- 
counting "  is  usually  applied  to  bills  of  exchange  and 
promissory  notes  not  yet  due,  and  which  the  bank  ac- 
quires from  the  drawer  or  indorser,  crediting  him  with 
the  face  of  the  instrument  less  the  discount  for  the  time 
it  has  to  run.  If  the  customer  does  not  indorse  it,  it  is 
a  simple  sale,  and  the  seller  only  warrants  its  genuine- 
ness, and  is  not  responsible  if  the  maker  or  acceptor 
does  not  meet  it  or  subsequently  becomes  insolvent;  Gio'- 
ney  v.  Womersleij,  4  E.  &  B.  133  (1854). 

''  Discounting  is  purchasing,  not  lending.  The  dis- 
counter, whether  of  a  bill  or  a  bond  or  any  other  security, 
becomes  the  owner.  If  the  thing  bought  turns  out  to  be 
of  less  value  than  the  price  paid  for  it,  the  loss  falls  upon 
the  purchaser  or  discounter,"  per  Bacon,  Y.C.,  in  London 
Financial  Association  v.  Kelk,  26  Ch.  D.  at    p.  134  (1884). 

Usually,  however,  the  customer  indorses  the  bill  or 
note  discounted  by  a  bank.  This  transaction  is  some- 
times spoken  of  as  the  bank  lending  him  money  on  the 
security  of  the  instrument ;  but  such  is  not  its  real  nature. 
It  is  in  effect  a  sale  with  warranty.  The  bill  or  note 
becomes  the  property  of  the  bank,  absolutely,  and  it 
agrees  to  look  in  the  first  instance  to  the  acceptor  or 
maker  for  payment,  and  only  to  the  customer  in  case  of 
their  default  of  payment  at  niahirily  and  notice  to  him 
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of  sucli  default:  Carstairs  v.  Bates,  3  Camp.  301  (1812); 
Morley  v.  Ciilvenvell,  7  M.  &  W.  174  (1840) ;  Rouquette  v. 
Overmann,  L.  E.  10  Q.  B.  525  (1875) ;  Re  Gomersall,  1 
Cli.  D.  142  (1875) ;  Re  Hallett  S  Co.  [1894]  2  Q.  B.  256. 

A  bank  may  discount  a  cheque  as  well  as  a  bill  or 
note.  If  this  is  done  without  getting  the  customer's  in- 
dorsement he  cannot  be  sued  upon  it  or  directly  for  the 
money  advanced  him.  When  a  cheque  drawn  upon  one 
branch  of  a  bank  was  presented  for  payment  at  another 
branch  where  the  holder  was  known  to  the  officers  and 
they  cashed  it  for  him,  it  was  held  that  the  cheque  was 
cashed  on  the  credit  of  the  holder,  and  that  the  bank 
was,  on  its  dishonor,  entitled  to  charge  him  with  the 
money  he  received.  Woodland  v.  Fear,  7  E.  «&  B.  519 
(1857). 

While  discounted  bills  are  current  the  bank  has  no 
lien  on  the  customer's  cash  balance,  and  ought  not  to 
dishonor  his  cheques  during  that  time,  if  the  account  is 
in  funds :  Boiver  v.  Foreign  Gas  Co.,  22  W.  R.  740  (1874). 
Where  a  bill  is  dishonored,  the  bank  can,  if  it  is  in- 
dorsed by  the  customer  and  notice  of  dishonor  is  given, 
charge  it  up  to  the  customer's  account. 

As  a  discounted  bill  is  the  property  of  the  bank,  it 
follows  that  if  it  is  accidentally  destroyed  or  lost,  the 
loss  falls  on  the  bank:  Carstairs  v.  Bates,  3  Camp.  301 

(1812). 

Where  the  bank  agreed  with  an  indorser,  who  was  a 
surety  for  contractors,  that  all  moneys  earned  should 
apply  on  the  discounted  paper,  and  the  bank  without  his 
consent  applied  some  of  the  moneys  otherwise,  the  surety 
was  held  to  be  discharged:  O'Gara  v.  Union  Bank,  22  S. 
C.  Can.  404  (1893). 

Where  a  customer  gave  a  bank  a  bill  of  exchange  to 
discount,  it  had  no  right  to  keep  the  bill  and  apply  the 
proceeds  on  his  former  indebtedness  without  his  con- 
sent :  Landry  v.  Bank  of  Nova  Scotia,  29  N.  B.  564  (1889) ; 
Fleckner  v.  Bank  of  U.  S.,  8  Wheaton  338  (1823). 
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Collateral  security.— A  bank  may  not  only  discount 
the  negotiable  instruments  named  in  this  section,  but 
may  also  make  advances  upon  them,  and  take  them  as 
collateral  or  further  security  for  loans  made  by  it.  There 
is  this  difference  to  be  noted  between  discounting  and 
taking  as  collateral  security.  The  former,  as  already 
stated,  is  a  selling,  and  the  instrument  discounted  be- 
comes the  property  of  the  bank.  The  latter  is  rather  a 
pledging  or  hypothecating  of  the  instrument,  which  re- 
mains the  property  of  the  customer,  but  is  subject  to  the 
lien  of  the  bank  for  the  amount  of  the  advances  or  loan, 
with  interest  and  any  other  accessory  charges.  If  such 
an  instrument  should  be  lost  or  destroyed,  without  neg- 
ligence, the  loss,  if  any,  would  fall  on  the  customer  and 
not  on  the  bank.  It  is  not  strictly  a  secondary  security, 
but  is  concurrent  with  the  principal  obligation  although 
subsidiary  to  it. 

When  a  bank  receives  as  collateral  security  a  nego- 
tiable instrument  which  is  payable  to  bearer,  or  is  in- 
dorsed in  blank  or  indorsed  in  its  favour,  it  becomes  the 
holder  of  the  paper  within  the  meaning  of  the  Bills  of 
Exchange  Act,  and  can  exercise  all  the  rights  of  a  holder, 
one  of  which  is  that  it  may  sue  upon  it  in  its  own  name. 
Such  a  pledging  is  a  negotiation  of  the  instrument :  Bills 
of  Exchange  Act,  sec.  60.  When  the  bank  so  acquires 
it  before  maturity,  in  good  faith,  without  notice  of  any 
defect  in  the  title  of  the  customer,  it  holds  it  free  from 
any  defect  of  title  of  prior  parties :  Ibid.  sec.  56. 

The  bank  can  sue  upon  such  paper  when  it  becomes 
due,  and  before  the  maturity  of  the  debt  for  the  security 
of  which  it  was  given  as  collateral:  Shatv  v.  Crawford, 
16  U.  C.  Q.  B.  101  (1857) ;  Ross  v.  Tyson,  19  U.  C.  C.  P. 
294  (1869) ;  Ward  v.  Quebec  Bank,  Q.  R.  3  Q.  B.  122  (1894). 

If  it  realize  more  than  its  debt  from  its  collaterals 
or  otherwise,  it  holds  the  surplus  as  a  trustee  for  tlie 
customer,  who  is  entitled  to  it,  and  also  to  the  surrender 
of  any  collaterals  on  hand  after  payment  of  the  debt. 
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The  bank  is  liable  if  it  does  not  exercise  due  diligence  in 
presenting  such  collateral  paper  for  payment  and  giving 
notice  to  indorsers  in  case  of  non-payment:  Peacock  v. 
Pursell,  14  C.  B.  N.  S.  728  (1863) ;  Sroiwe  v.  Commercial 
Bank,  10  U.  C.  Q.  B.  129  (1852) ;  Ryan  v.  McConnell,  18 
0.  R.  409  (1889) ;  Union  Bank  v.  Elliott,  14  Man.  R.  187 
(1902). 

A  power  of  attorney  to  sell,  dispose  of,  assign  and 
transfer  promissory  notes  does  not  give  the  right  to 
pledge  them  as  security  for  a  loan :  Jonmenjoy  v.  Watson, 
9  App.  Cas.  561  (1884). 

Where  a  bank  took  a  note  indorsed  by  a  customer  as 
collateral  security  for  past  advances  amounting  to 
$10,000,  and  after  the  maturity  of  this  note  deposits 
amounting  to  more  than  $100,000  were  passed  to  his 
credit  in  the  books  of  the  bank,  it  was  held  that  in  the 
absence  of  any  agreement  as  to  the  imputation  of  pay- 
ments, they  would  be  applied  to  the  oldest  debt,  and  the 
collateral  was  discharged,  the  bank  having  no  claim  on 
the  maker  or  the  customer  who  indorsed  it:  Exchange 
Bank  v.  Noiuell,  M.  L.  R.  3  S.  C.  129  (1887). 

A  letter  of  guarantee  was  given  to  secure  advances 
on  certain  accepted  drafts  discounted  by  a  bank.  It  was 
declared  to  be  a  continuing  guarantee.  The  drafts  were 
renewed.  It  was  held  that  the  guarantee  covered  the 
renewals,  although  renewals  were  not  expressly  men- 
tioned: Brnsh  v.  Molsons  Bank,  Q.  R.  3  Q.  B.  12^(1893). 
The  expression  "  collateral  security  "  is  sometimes  used 
in  the  sense  of  a  secondary,  but  ordinarily  in  the  sense 
of  a  primary  security:  Athill  v.  Athill,  16  Ch.  D.  211 
(1880). 

Where  a  bank  has  received  as  collateral  security  bills 
or  notes  or  other  securities,  and  also  holds  liable  some 
person  who  may  occupy  the  position  of  a  surety,  care 
should  be  exercised  in  dealing  with  such  securities  if  the 
surety  is  to  be  held  responsible.  The  law  of  Quebec  on 
the  subject  is  expressed  in  Article  1959  of  the  Civil  Code : 
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''  The  suretyship  is  at  an  end  when  by  the  act  of  the 
creditor  the  surety  can  no  longer  be  subrogated  in  the 
rights,  hypothecs  and  privileges  of  such  creditor."  This 
also  expresses  the  law  in  the  other  provinces  where  the 
English  law  prevails. 

In  the  case  of  the  Central  Bank  v.  Garland,  20  0.  R. 
142  (1890),  goods  were  sold  for  which  the  purchasers 
gave  their  notes  and  also  hire  receipts,  by  which  the 
property  remained  in  the  vendor  until  the  goods  were 
paid  for.  These  notes  were  discounted  through  a  third 
party,  and  the  bank  was  aware  of  the  hire  receipts  being 
taken,  but  there  was  no  express  contract  in  regard  to 
them.  It  was  held  that  the  hire  receipts  were  accessory 
to  the  debt,  and  that  the  bank  was  entitled  to  recover 
them  from  the  assignee  of  the  vendor.  This  case  was 
affirmed  on  appeal :  18  Ont.  A.  R.  438  (1891). 

A  promissory  note  was  given  in  payment  of  the  price 
of  some  real  estate  and  was  secured  by  mortgage  on  the 
property.  The  note  was  indorsed  to  the  Quebec  Bank. 
It  was  held  that  under  Articles  1573  and  1574  of  the 
Civil  Code  the  bank  became  entitled  to  the  mortgage 
without  signification  of  the  transfer  and  could  even 
bring  an  hypothecary  action  against  the  holder  of  the 
mortgaged  property:  Qnehec  Bank  v.  Bergeron,  11  Q.  L. 
R.  368  (1885). 

The  law  in  Ontario  as  to  the  right  of  the  surety  who 
pays  to  get  an  assignment  of  the  securities  held  by  the 
bank  is  contained  in  section  3  of  the  Mercantile  Amend- 
ment Act,  10  Edw.  VII.,  chap.  63,  which  reads  as  follows : 
' '  Every  person  who  being  surety  for  the  debt  or  duty  of 
another,  or  being  liable  with  another  for  any  debt  or 
duty,  pays  the  debt  or  performs  the  duty,  shall  be  en- 
titled to  have  assigned  to  him,  or  to  a  trustee  for  him, 
every  judgment,  specialty,  or  other  security  which  is 
held  by  the  creditor  in  respect  of  such  debt  or  duty, 
whether  such  judgment,  specialty  or  other  security  be 
or  be  not  deemed  at  law  to  have  been  satisfied  bv  the 
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payment  of  the  debt  or  the  performance  of  the  duty." 
The  Civil  Code  of  Quebec  is  to  the  same  effect :  ' '  Art. 
1950.  The  surety  who  has  paid  the  debt  is  subrogated  in 
all  the  rights  which  the  creditor  had  against  the  debtor." 

A  bank  received  the  note  of  a  third  party  as  collateral 
security  for  a  $200  note  which  it  discounted.  On  matur- 
ity of  this  latter  note  the  maker  paid  $25  and  gave  his 
note  for  $175.  This  did  not  relieve  the  maker  of  the 
note  given  as  collateral :  Canadian  Bank  of  Commerce  v. 
Woodivarcl,  8  Ont.  A.  R.  347  (1883). 

When  timber  limits  given  to  a  bank  as  collateral 
security  were  offered  at  auction  and  withdrawn,  and  sub- 
sequently sold  at  private  sale  for  what  was  held  to  be  a 
grossly  inadequate  price,  the  bank  was  held  liable  for 
the  difference  between  the  sum  obtained  and  the  real 
value  of  the  limits :  Prentice  v.  Consolidated  Bank,  13 
Ont.  A.  R.  69  (1886). 

If  a  bank  agrees  to  give  a  customer  a  line  of  credit, 
accepting  negotiable  paper  as  collateral,  it  is  not  obliged, 
so  long  as  the  paper  remains  uncollected,  to  give  any 
credit  in  respect  of  it;  but  when  any  portion  of  the  col- 
laterals is  paid,  it  operates  at  once  as  payment  of  so 
much  of  the  customer's  debt,  and  must  be  credited  to 
him:  Cooper  v.  Molsons  Bank,  26  S.  C.  Can.  611  (1896). 
Affirmed  in  Privy  Council,  26  A.  R.  571  (1898) ;  14  T.  L. 
R.  276.  A  bank  on  discounting  a  note  received  collateral 
security  from  a  third  party,  on  condition  that  it  would 
use  diligence  in  collecting  the  note.  It  renewed  the  note 
and  released  one  of  the  indorsers  for  a  consideration. 
The  depositor  of  the  collateral  sued  for  and  recovered 
\i:Banque  du  Penple  v.  Pacaud,  Q.  R.  2  Q.  B.  424  (1893). 

NEGOTIABLE    INSTRUMENTS. 

This  section  authorizes  banks  to  deal  in  bills  of 
exchange,  promissory  notes  and  other  "  negotiable 
securities."  The  expression  "  negotiable  securities  "  or 
"  negotiable  instruments  "  is  used  in  two  senses.    It  is 
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frequently  used  to  describe  any  written  security  which 
may  be  transferred  by  indorsement  and  delivery,  or  by 
delivery  alone,  so  as  to  vest  in  the  holder  the  legal  title, 
and  thus  enable  him  to  sue  upon  it  in  his  own  name.  In 
a  narrower  and  more  technical  sense  it  applies  only  to 
those  instruments  which,  like  bills  of  exchange,  by  in- 
dorsement, or  delivery  before  maturity,  vest  in  the  bona 
fide  holder  for  value  not  only  the  rights  of  the  trans- 
ferrer, but  the  right  to  claim  the  full  amount  for  which 
the  instrument  is  drawn:  Goodivin  v.  Roharts,  L.  E.  10 
Ex.  337,  1  A.  C.  476  (1875) ;  Crouch  v.  Credit  Fonder,  L. 
R.  8  Q.  B.  at  p.  381  (1873) ;  London  Joint  Stock  Bank  v. 
Simmons,  [1892]  A.  C.  201;  Bentinck  v.  London  Joint 
Stock  Bank,  [1893]  2  Ch.  120. 

The  expression  would  seem  to  have  been  used  in  this 
section  in  the  latter  sense  as  there  is  added  "  or  the 
stock,  bonds,  debentures,  and  obligations  of  municipal 
and  other  corporations,  or  Dominion,  Provincial,  British, 
foreign  and  other  public  securities,"  some  of  which 
would  come  within  the  former  meaning.  All  of  these 
when  in  their  usual  form,  except  ' '  stock  ' '  when  used 
to  designate  capital  or  shares,  would  be  negotiable  in- 
struments in  the  wider  sense;  while  some  of  them  may 
come  within  that  designation  in  the  narrower  or  more 
technical  sense.  In  the  broader  meaning  it  would  in- 
clude warehouse  receipts  and  bills  of  lading,  which  it  is 
evident  from  subsequent  sections  were  not  intended  to 
be  included.  The  powers  conferred  by  the  present  sec- 
tion were  evidently  intended  to  be  confined  to  money  and 
securities  for  money. 

Bills  and  notes.— Bills  of  exchange  and  promissory 
notes  both  had  a  negotiable  quality  by  the  law  merchant, 
and  they  have  always  been  recognized  as  such  in  Canada, 
as  well  in  the  Province  of  Quebec  through  the  French 
law,  as  in  those  provinces  which  derived  their  laws  from 
England.  By  far  the  largest  part  of  the  business  of  our 
Canadian  banks  is  in  the  discounting  of  bills  and  notes. 
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For  questions  which  may  arise  in  connection  with 
them  the  reader  is  referred  to  the  Bills  of  Exchange  Act, 
and  works  on  that  subject. 

Cheques. — A  cheque  is  defined  by  section  165  of  the 
Bills  of  Exchange  Act  as  a  bill  of  exchange  drawn  on  a 
bank,  payable  on  demand.  Cheques  are  negotiable  in 
the  same  sense  and  to  the  same  extent  as  bills  or  notes. 
Being  intended  for  immediate  payment,  and  not  bearing 
interest,  they  are  seldom  dealt  in  as  negotiable  securities. 
As  a  rule,  banks  receive  cheques  on  other  banks  or  on 
their  own  branches  only  for  collection. 

For  the  law  on  the  subject  of  cheques,  the  reader  is 
referred  to  that  portion  of  the  Bills  of  Exchange  Act 
and  the  notes  thereon,  which  is  found  in  the  present  work 
following  the  schedules  to  this  Act. 

Bank  deposit  receipts. — The  instruments  of  this  class 
which  were  considered  in  the  earlier  Canadian  cases 
were  not  made  payable  to  order  or  bearer,  and  so  were 
held  not  to  be  negotiable  instruments  under  the  law  re- 
lating to  promissory  notes  as  it  then  stood,  so  as  to 
enable  the  holder  by  indorsement  or  delivery  to  recover 
in  his  own  name.  See  Mander  v.  Royal  Canadian  Bank, 
20  U.  C.  C.  P.  125  (1869) ;  Bank  of  Montreal  v.  Little,  17 
Grant  313  (1870) ;  Lee  v.  Bank  B.  N.  A.,  30  U.  C.  C.  P. 
255  (1879) ;  followed  in  Armour  v.  Imperial  Bank,  15  C. 
L.  J.  391  (1895).  In  Voyer  v.  Richer,  13  L.  C.  J.  213 
(1869),  the  Quebec  Courts  held  that  even  when  the  re- 
ceipt was  payable  to  order  it  was  not  negotiable.  In  the 
Privy  Council,  L.  R.  5  P.  C.  461  (1874),  it  was  said  that 
there  was  ' '  high  authority  in  favour  of  considering  it  to 
be  negotiable,"  but  the  case  was  decided  on  another 
ground.  In  Re  Central  Bank,  17  0.  R.  574  (1889),  it  was 
held  that  the  bank  which  had  issued  such  a  receipt,  pay- 
able to  order,  was  estopped  from  denying  its  negotiable 
character.  Under  section  21  of  the  Bills  of  Exchange 
Act,  if  such  a  receipt  contains  words  prohibiting  trans- 
fer  or   indicating  an  intention   that   it   should  not  be 
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transferable,  it  would  not  be  a  negotiable  instrument,  but 
would  be  a  chose  in  action  and  require  to  be  assigned  in 
writing,  in  accordance  with  the  provincial  law:  In  re 
Commercial  Bank  of  Manitoba,  BarkweU's  Claim,  11 
Man.  R.  494  (1897). 

A  Minnesota  bank  deposit  receipt  held  to  be  a  negoti- 
able instrument  on  evidence  that  it  was  negotiable  in  that 
State  and  that  in  the  absence  of  evidence  as  to  when 
payable  and  protest,  it  would  be  governed  by  the  lex  fori: 
Securitij  National  Bank  v.  Pritt,  14  W.  L.  R.  (Sask.)  216 
(1910). 

Such  words  would  not  prevent  the  depositor  from 
thus  transferring  the  receipt  and  enabling  the  transferee 
to  draw  the  money.  It  would  prevent  its  being  trans- 
ferred by  indorsement  or  deliverj^  under  the  law  mer- 
chant or  the  Bills  of  Exchange  Act,  and  would  prevent 
the  transferee  from  acc[uiring  any  greater  rights  than 
the  transferrer  had.  It  would  enable  the  bank  to  set  up 
against  the  holder  any  equities  it  might  have  against 
the  depositor  prior  to  the  transfer. 

Such  receipts  have  been  held  in  the  United  States  to 
be  negotiable  instruments :  Miller  v.  Austin,  13  Howard, 
U.  S.  218  (1851). 

They  may  also  be  the  subject  matter  of  a  good  donatio 
mortis  causa:  Heivitt  v.  Kaye,  L.  R.  6  Eq.  198  (1868);  In 
re  Mead,  15  Ch.  D.  651  (1880) ;  In  re  Dillon,  44  Ch.  D.  76 
(1890). 

Municipal  debentures. — Banks  are  also  authorized  to 
deal  in  the  stock,  bonds,  debentures,  and  obligations  of 
municipal  corporations,  to  discount  them,  to  lend  money 
and  make  advances  upon  their  security,  and  to  take 
them  as  collateral  security  for  loans.  Nor  are  they  re- 
stricted to  those  issued  by  municipal  bodies  in  Canada. 
Care,  however,  should  be  taken  to  see  that  they  are  auth- 
orized by  statute,  and  that  the  requirements  of  the  sta- 
tutes under  which  they  purport  to  have  been  issued  have 
been  complied  with. 
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Where  the  power  to  issue  debentures  for  a  given  pur- 
pose exists,  but  there  has  been  some  irregularity  in  con- 
nection with  the  passing  of  the  by-law  or  non-compliance 
with  certain  directions,  the  corporation  is  estopped  from 
denying  the  validity  of  the  debentures  in  the  hands  of  a 
bo7ia  fide  holder:  Webb  v.  Commissioners  of  Heme  Bay, 
L.  E.  5  Q.  B.  642  (1870) ;  Confederation  Life  v.  Howard, 
25  0.  E.  197  (1894);  Board  of  Knox  Co.  v.  Aspimvall,  21 
Howard  (U.  S.)  539  (1858);  Supervisors  v.  Sclienh,  5 
Wallace  (U.  S.)  772  (1865) ;  Pendleton  County  v.  Amy,  13 
Wallace  (U.  S.)  297  (1871). 

Where,  however,  the  debenture  refers  to  a  by-law 
and  the  by-law  on  its  face  shows  that  it  is  for  a  purpose 
not  authorized  by  law,  the  debenture  is  invalid:  Con- 
federation Life  V.  Howard,  25  0.  E.  197  (1894) ;  Wiltshire 
v.  Surrey,  2  B.  C.  E.  79  (1891) ;  Marsh  v.  Fidlton  County, 
10  Wallace  (U.  S.)  676  (1870).  , 

Money  paid  for  worthless  debentures  can  be  recovered 
back,  as  money  paid  without  consideration,  or  for  a  con- 
sideration that  has  failed:  Straton  v.  Rastall,  2  T.  E. 
366  (nSS);  Young  v.  Cole,  3  Bing.  N.  C.  724  (1837);  Con- 
federation Life  v.  Howard,  25  0.  E.  197  (1894). 

In  1855  by  the  Act  of  the  old  Province  of  Canada,  18 
Vict.  chap.  80,  municipal  debentures  issued  in  Upper  or 
Lower  Canada,  payable  to  bearer,  were  declared  to  be 
transferable  by  delivery,  and  those  payable  to  any  per- 
son or  order,  by  indorsement;  the  holder  for  the  time 
being  having  the  right  to  sue  in  his  own  name,  and  his 
title  not  being  liable  to  be  impeached  if  he  was  a  bona 
fide  holder  for  value  without  notice. 

Similar  provisions  are  found  in  the  municipal  Acts 
now  in  force  in  most  of  the  provinces  of  the  Dominion. 
See  the  Ontario  Municipal  Act,  E.  S.  0.  1914,  c.  192,  sees. 
314  to  318;  Municipal  Code,  Quebec,  Arts.  981  to  987;  E. 
S.  Q.  Arts.  4629,  4630 ;  also  the  special  Acts  of  incorpora- 
tion of  the  respective  cities  in  the  Province  of  Quebec; 
Con.  Stat.  N.  B.  1903,  c.  169,  sec.  1;  Stat.  Man.,  1913, 
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chap.  37,  sees.  15  and  16;  E.  S.  B.  C.  1911,  chap.  170,  sees. 
164  to  174;  E.  S.  Sask.,  chap.  146,  sec.  6;  Stat.  Alta., 
1911-12,  chap.  3,  sec.  241. 

The  negotiability  of  mnnicipal  debentures  is  some- 
times restrained  by  a  provision  for  registration  in  the 
books  of  the  corporation. 

They  are  usually  issued  for  a  term  of  years  under 
the  corporate  seal,  with  interest  coupons  payable  annu- 
ally or  semi-annually  attached.  It  has  been  thought  that 
their  being  under  seal  would  prevent  their  being  con- 
sidered as  negotiable  instruments;  but  section  90  of  the 
Bills  of  Exchange  Act  shows  that  this  is  not  an  objec- 
tion in  Canada.  The  coupons  are  generally  in  the  form 
of  ordinary  promissory  notes  signed  by  one  or  more  of 
the  officers  who  execute  the  debentures. 

In  Ontario  such  debentures  have  long  been  held  to  be 
negotiable,  and  bona  fide  holders  for  value  have  been 
protected:  Anglin  v.  Kingston,  16  U.  C.  Q.  B.  121  (1857) ; 
Trust  S  Loan  Co.  v.  Hamilton,  7  U.  P.  C.  P.  98  (1857) ; 
Crawford  v.  Cohourg,  21  U.  C.  Q.  B.  113  (1861);  Sceally 
V.  McCallum,  9  Grant  434  (1862). 

In  Quebec  they  have  been  held  to  be  negotiable  like 
promissory  notes,  and  in  suing  might  be  declared  upon 
as  such:  Eastern  Toivnships  Bank  v.  Compton,  7  E.  L. 
446  (1871);  Roxton  v.  E.  T.  Bank,  Eamsay,  A.  C.  240 
(1882) ;  Macfarlane  v.  St.  Cesaire,  M.  L.  E.  2  Q.  B.  160 
(1886);  St.  Cesaire  v.  Macfarlane,  14  S.  C.  Can.  738 
(1887) ;  Ottaiva  v.  M.  0.  d  W.  By.  Co.,  14  S.  C.  Can.  193 
(1886) ;  Powfiac  v.  Ross,  17  S.  C.  Can.  406  (1890). 

See  also  Robinson  v.  School  Trustees  of  St.  John,  34 
N.  B.  E.  503  (1898). 

In  the  United  States,  such  municipal  bonds,  nego- 
tiable in  form,  notwitlistanding  they  are  under  seal,  are 
clothed  with  all  the  attributes  of  commercial  paper,  pass 
by  delivery  or  indorsement,  and  are  not  subject  to  equi- 
ties (when  the  power  to  issue  them  exists"),  in  the  hands 
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of  holders  for  value  before  maturity  without  notice:  1 
Dillon,  Municipal  Corporations,  5th  ed.,  sees.  871,  879: 
See  Cromivell  v.  Sac  Co.,  96  U.  S.  51  (1877). 

Decisions  conflict  as  to  whether  coupons  are  entitled 
to  grace.  The  weight  of  authority  is  in  favour  of  their 
being  payable  on  the  very  day  of  maturity  without  grace : 
2  Daniel,  sees.  1490a,  1505. 

Coupons  dishonored  bear  interest  from  their  ma- 
turity :  Out.  Judicature  Act,  1913,  chap.  19,  sec.  35 ;  C.  C. 
1069,"^  1077. 

Company  stock  or  shares. — Banks  are  also  authorized 
to  "  deal  in,  discount,  and  lend  money  and  make  ad- 
vances upon  the  security  of,  and  take  as  valuable  security 
for  any  loan  made  by  it,  the  stock,  bonds,  debentures, 
and  obligations  of  corporations,  whether  secured  by 
mortgage  or  otherwise;  "  their  powers  as  to  dealing 
in  these  securities  being  the  same  as  with  regard  to  bills 
of  exchange  and  promissory  notes. 

The  word  ''  stock  "  in  this  section  would  include  not 
only  such  corporation  bonds  and  debentures  as  are  some- 
times called  stock,  and  debenture  stock  when  authorized 
by  statute,  but  also  the  shares  or  capital  stock  of  joint 
stock  and  other  companies.  These  latter  are  not  nego- 
tiable in  the  ordinary  sense,  but  are  usually  assigned 
or  transferred  in  the  books  of  the  company  in  accordance 
with  the  provisions  of  the  governing  statute  or  by-laws. 

The  power  of  a  bank  to  ' '  deal  in  ' '  the  stock  of  such 
corporations  would  probably  not  be  held  to  justify  their 
dealing  in  them  as  brokers,  investors  or  speculators. 
By  acquiring  a  controlling  interest,  for  example,  in  trad- 
ing or  loan  companies  they  might  come  within  the  spirit 
of  the  prohibition  as  to  engaging  in  trade,  or  lending 
upon  mortgage.  Their  dealing  in  them  should  be  in  the 
way  of  a  banking  business.  In  Re  Earned' s  Banking 
Company,  L.  E.  3  Ch.  105  (1867),  similar  words  were, 
however,  held  to  authorize  a  company  to  take  shares  in 
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another  company.  In  the  Royal  Bank  of  India's  Case, 
L.  E.  4  Ch.  252  (1869),  Selwyn,  L.J.,  said:  "  I  entirely 
agree  with  the  judgment  of  Lord  Cairns  in  the  case  of 
Barned's  Banking  Company,  that  there  is  not,  either 
by  the  common  or  statute  law,  anything  to  prevent  one 
trading  corporation  from  taking  or  accepting  shares  in 
another  trading  corporation.  ...  I  apprehend  that 
making  advances  upon  shares  in  public  companies  is 
within  the  ordinary  course  of  the  dealing  of  bankers. 
.  .  .  Then  it  is  said  that  the  consequence  is  one  of 
very  great  hardship,  as  involving  the  shareholders  in 
the  Royal  Bank  of  India  in  a  great  number  of  liabilities 
in  respect  of  other  companies  with  which  they  had 
nothing  to  do,  and  many  cases  have  been  suggested  in 
argument,  such  as  that  of  bankers  becoming  partners 
in  a  brewing  company,  or  a  shipping  company,  or  many 
other  things  with  which,  in  their  own  articles  of  asso- 
ciation, they  had  no  connection  whatever.  But  I  think 
the  answer  to  that  is,  that  such  dangers  are  necessarily 
involved  in  lending  money  upon  securities  of  this  kind."" 

The  only  prohibition  in  the  Act  is  as  to  its  own  stock 
or  the  stock  of  another  bank:  sub-sec.  2  {h). 

Even  where  certificates  are  issued  to  represent  such 
shares  or  stock  they  are  not  recognized  in  England  as 
being  negotiable.  See  Sivan  v.  N.  B.  Australasian  Co., 
2  H.  &  C.  175  (1863);  France  v.  Clark,  26  Ch.  D.  257 
fl884);  London  S  County  Bank  v.  River  Plate  Bank,  20' 
Q.  B.  D.  232  (1887) ;  Sheffield  v.  London  Joint  Stock  Bank, 
13  A.  C.  333  (1888) ;  Colonial  Bank  v.  Cady,  15  A.  C.  267 
(1890). 

In  the  United  States  they  are  not  considered  to  be- 
negotiable ;  but  are  said  to  be  quasi-negotiable  or  assign- 
able, being  generally  subject  to  certain  restrictions  in  the 
charter  or  by-laws  of  the  company.  See  2  Daniel,  sees. 
1708, 1709. 

Where  a  bank  held  shares  of  a  joint  stock  com]iany 
as  collateral  security,  it  was  held  not  to  be  liable  for  calls 
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on  such  shares:  Raihvay  Advertising  Co.  v.  Molsons 
Bank,  2  L.  N.  207  (1879) ;  Exchange  Bank  v.  C.  (&  D.  Sav- 
ings Bank,  M.  L.  R.  6  Q.  B.  196  (1887).  But  in  Re  Central 
Bank,  Home  Savings  &  Loan  Co.'s  Case,  18  Ont.  A.  R. 
489  (1891),  where  the  loan  company  was  authorized  to 
lend  money  on  bank  shares,  and  accepted  transfers,  abso- 
lute in  form,  it  was  held  liable  for  calls. 

Under  the  Act  of  1871,  as  amended  in  1879,  a  bank 
could  not  make  loans  on  the  stock  of  a  joint  stock  com- 
pany, and  no  action  would  lie  on  behalf  of  a  bank  claim- 
ing to  have  made  a  loss  on  such  a  loan  induced  by  false 
reports  of  directors  of  the  company:  Bank  of  Montreal 
V.  Geddes,  3  L.  N.  146  (1880). 

When  a  bank  has  advanced  money  on  the  stock  of  a 
company  it  is  not  obliged  to  sell  the  stock  before  bring- 
ing an  action  against  the  directors  of  the  company  for 
having  made  false  reports  and  for  paying  dividends  not 
justified  by  the  profits,  and  thereby  unduly  inflating  the 
price  of  the  stock  and  inducing  the  bank  to  lend  upon  it : 
Montreal  C.  &  D.  Savings  Bank  v.  Geddes,  19  R.  L.  684 
(1890). 

Bonds  or  debentures  of  other  corporations. — Banks 
may  also  deal  in  these  securities  in  the  same  manner  as 
with  bills  and  notes.  Railway  and  other  commercial 
corporations  incorporated  by  special  Dominion  or  Pro- 
vincial Acts  are  usually  authorized  to  issue  bonds  or 
debentures  up  to  a  certain  limit,  which  are  secured  by  a 
lien  or  mortgage  on  the  undertaking  made  in  favour  of 
trustees  for  the  holders  of  the  bonds.  Companies  incor- 
porated by  Dominion  letters  patent  may  also  issue  bonds 
or  debentures  for  borrowed  money:  R.  S.  C.  chap.  79, 
sec.  69.  In  Ontario,  by  R.  S.  0.  1914,  chap,  109,  sec. 
50,  bonds  and  debentures  of  corporations,  if  payable 
to  bearer,  are  transferable  by  delivery,  and  if  to  order, 
by  indorsement  and  delivery,  and  the  holder  may  sue 
in  his  own  name.  Other  provinces  have  similar  provi- 
sions. 

m'l.b.a — 13 
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See  Bank  of  Toronto  v.  Cohourg  P.  &  M.  Ry.  Co.,  7 
0.  R.  1  (1884),  where  bonds  are  compared  to  promissory 
notes,  and  McKenzie  v.  The  Montreal,  Sc,  Ry.  Co.,  26 
U.  C.  C.  P.  333  (1878),  and  Desrosiers  v.  Montreal  P.  & 
B.  Ry.  Co.,  6  L.  N.  388  (1883),  as  to  coupons. 

In  England  such  bonds  and  debentures  of  both  home 
and  foreign  companies  have  frequently  come  before  the 
Courts.  Even  when  they  were  made  payable  to  order  or 
bearer,  the  transferee  has  sometimes  been  denied  the 
right  to  sue  in  his  own  name,  although  as  a  general  rule 
the  company  which  has  issued  such  securities  has  been 
held  to  be  estopped  from  denying  their  negotiability. 
The  course  of  the  jurisprudence  has  been  towards  plac- 
ing such  instruments  more  nearly  on  the  same  footing  as 
bills  and  notes.  The  case  of  Sheffield  v.  London  Joint 
Stock  Bank,  13  A.  C.  333  (1888),  in  the  House  of  Lords, 
was  understood  to  have  somewhat  restricted  their  nego- 
tiability. This  interpretation  was  put  upon  it  in  Sim- 
mons V.  London  Joint  Stock  Bank,  [1891]  1  Ch.  270;  but 
the  House  of  Lords,  in  reversing  this  latter  decision, 
explained  that  the  Sheffield  judgment  was  based  upon 
the  particular  facts  of  that  case.  For  a  full  discussion 
of  the  law  as  to  such  bonds  or  debentures  in  England: 
see  Re  Blakely  Ordinance  Co.,  L.  R.  3  Ch.  154  (1867); 
Re  Natal  Investment  Co.,  ibid.  355  (1868) ;  Re  General 
Estates  Co.,  ibid.  758  (1868) ;  Re  Imperial  Land  Co.,  L. 
R.  11  Eq.  478  (1871);  Webb  v.  Commissioners  of  Heme 
Bay,  L.  R.  5  Q.  B.  642  (1870) ;  Crouch  v.  Credit  Fonder, 
L.  R.  8  Q.  B.  374  (1873);  Goodivin  v.  Robarts,  1  A.  C. 
476  (1876);  Re  Romford  Canal  Co.,  24  Ch.  D.  85  (1883); 
London  Joint  Stock  Bank  v.  Simmons,  [1892]  A.  C.  201. 

Certain  debentures  issued  by  an  English  company 
and  payable  to  bearer  had  conditions  indorsed  on  them 
which  prevented  their  being  promissory  notes.  Plain- 
tiffs who  owned  them  kept  them  in  a  safe,  the  key  of 
which  was  entrusted  to  their  secretary.  The  latter 
fraudulently  pledged  them  to  defendants,  who  made  the 
advances  in  good  faith.    It  was  proved  that  commercial 
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usage  had  for  many  years  treated  such  debentures  as 
negotiable  instruments  transferable  by  delivery.  It  was 
held  that  although  plaintiffs  were  not  estopped  by  their 
conduct  from  denying  defendants'  title,  yet  the  latter 
were  entitled  to  hold  them  as  transferable  by  mere  de- 
livery, and  that  Crouch  v.  Credit  Fonder  had  been  in 
effect  overruled  by  Goodwin  v.  Robarts:  Bechuanaland 
Exploration  Co.  v.  London  Trading  Bank,  [1898]  2  Q,  B. 
658.  This  case  was  followed  in  Edelstein  v.  Schtder, 
[1902]  2  K.  B.  144,  where  a  broker  was  sued  for  stolen 
bonds  which  he  had  sold  in  good  faith.  The  bonds  were 
issued  by  foreign  railway  and  mining  companies  and  by 
an  English  railway  company  and  were  payable  to  bearer. 
It  was  held  that  the  negotiability  of  such  bonds  on  the 
stock  exchange  had  been  so  often  proved  that  it  should  be 
taken  as  part  of  the  law,  and  the  action  was  dismissed. 

Where  an  agent  in  possession  of  debentures  of  a  cor- 
poration, payable  to  bearer,  which  are  past  due,  but  on 
which  interest  is  being  paid,  pledges  them  for  an  advance 
for  himself,  the  fact  that  they  are  past  due  does  not 
destroy  their  negotiable  character,  and  is  not  alone  suffi- 
cient to  put  the  person  advancing  the  money  on  his 
guard.  Nothing  short  of  bad  faith  will  atfect  his  title. 
The  fact  that  they  are  past  due  does  not  affect  persons 
claiming  ownership,  who  are  not  liable  as  makers  or 
indorsers.  A  negotiation  of  such  debentures  is  not  sub- 
ject to  Articles  1487,  1488,  1489  and  1490  of  the  Civil 
Code  as  to  sales  by  persons  who  are  not  the  owners  of 
the  things  sold:  Macnider  v.  Young,  Q.  E.  3  Q.  B.  539 
(1894).  This  judgment  was  affinned  in  the  Supreme 
Court  where  it  was  also  held  (following  hi  re  European 
Bank,  L.  E.  5  Ch.  338),  that  a  person  taking  such  instru- 
ments after  maturity,  took  them  subject  not  only  to  the 
equities  of  prior  parties  to  them,  but  also  to  the  equities 
of  third  parties:  Young  v.  Macnider,  25  S.  C.  Can.  272 
(1895). 

In  the  United  States  such  bonds,  as  well  as  those 
issued  by  the  Federal  and  State  Governments,  and  by 
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municipalities,  if  made  payable  to  order  or  bearer,  are 
generally  considered  to  be  negotiable  in  the  highest  sense 
of  that  term,  as  are  also  the  interest  coupons :  2  Daniel, 
sees.  1486  to  1517a.. 

On  account  of  having  the  latter  attached  they  are  fre- 
quently called  "  Coupon  Bonds."  If  the  bond  is  secured 
by  a  mortgage,  this  covers  the  coupon  and  interest  on  it 
if  not  paid  on  presentation  at  maturity.  Neither  the  mort- 
gage security  nor  the  informal  nature  of  the  coupons 
prevents  their  being  negotiable  instruments:  2  Daniel, 
sees.  1486  to  1517a,  VenaUes  v.  Baring,  [1892]  3  Ch.  527. 

Government  Securities.— Banks  are  also  authorized  to 
deal  in  ' '  Dominion,  Provincial,  British,  foreign  and  other 
public  securities."  These  bonds  or  debentures  are  usu- 
ally in  the  form  of  negotiable  instruments,  payable  to 
order  or  bearer.  In  the  English  Courts  the  question  of 
the  negotiability  of  foreign  Government  bonds  has  often 
come  up.  The  question  to  be  decided  has  been  held  to  be, 
whether  they  were  treated  as  negotiable  in  the  English 
money  market,  if  consistent  with  what  appeared  on  their 
face,  and  not  simply  whether  they  were  made  payable  to 
order  or  bearer,  or  whether  they  were  considered  to  be 
negotiable  in  foreign  countries.  See  Glyn  v.  Baker,  13 
East  509  (1811),  as  to  East  India  bonds;  Gorgier  v.  Mie- 
ville,  3  B.  &  C.  45  (1824),  as  to  Prussian  Government 
bonds ;  Lang  v.  Smyth,  7  Bingham  284  (1831),  as  to  Neapo- 
litan bonds;  Atty.-Gen.  v.  Bouwens,  4  M.  &  W.  at  p.  190 
(1838),  as  to  Russian  and  Danish  bonds ;  Heseltine  v.  Sig- 
gers,  1  Exch.  856  (1848),  as  to  Spanish  stock;  Picker  v. 
London  S  County  Bank,  18  Q.  B.  D.  at  p.  518  (1887),  as  to 
Prussian  Government  bonds.  The  course  of  the  .iuris- 
prudence  is  in  the  direction  of  favoring  the  negotiability 
of  such  instruments. 

Letters  of  credit. — A  letter  of  credit  is  not  a  negotiable 
instrument:  Orr  v.  Union  Bank,  1  Macq.  H.  L.  at  p.  523 
(1854) ;  British  Linen  Co.  v.  Caledonian  Ins.  Co.,  4  Macq. 
107  (1861).  A  circular  note  is  a  letter  of  credit  in  wliich 
the  person  in  whose  fnxor  it  is  granted  carries  with  liiin  a 
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letter  containing  the  signature  to  be  shewn  to  the  cor- 
respondents of  the  bank  to  whom  the  note  may  be  pre- 
sented. This  is  called  a  letter  of  indication.  Conflans 
Stone  Quarry  Co.  v.  Parker,  L.  R.  3  C.  P.  1  (1867).  A 
bank  cannot  deal  in  such  securities  as  a  "  letter  of 
credit  "  signed  by  the  Provincial  Secretary  of  Quebec 
without  the  authority  of  an  order  in  council,  which  is 
dependent  upon  the  vote  of  the  legislature,  and  therefore 
not  a  negotiable  instrument  within  the  Bills  of  Exchange 
Act  or  the  Bank  Act :  Jacques  Cartier  Bank  v.  The  Queen, 
25  S.  C.  Can.  84  (1895). 

A  bank  cannot  revoke  a  letter  of  credit  at  pleasure; 
but  after  notice  of  revocation  has  been  given  to  the  holder, 
he  is  not  bound  to  present  it  for  acceptance  in  order  to 
recover  from  the  bank :  Bank  of  Toronto  v.  Ansell,  5  L.  N. 

408  (1873). 

Post-office  orders. — A  post-office  money  order  is  not  a 
negotiable  instrument:  Fine  Art  Society  v.  Union  Bank, 
17  Q.  B.  D.  at  p.  713  (1886). 

A  general  banking  business. — In  addition  to  the  right 
to  issue  notes  for  circulation  and  to  receive  deposits  given 
in  other  sections,  and  in  addition  to  the  special  powers  as 
a  bank  of  discount  enumerated  in  the  earlier  part  of  this 
section,  a  bank  is  authorized  to  "  engage  in  and  carry  on 
such  business  generally  as  appertains  to  the  business  of 
banking."  This,  of  course,  is  subject  to  the  limitations 
and  restrictions  contained  in  the  Act. 

A  bank  may  also  pledge  or  sell  any  of  the  commercial 
paper  or  other  personal  property  which  it  may  have 
acquired  by  purchase  or  otherwise  become  the  owner  of : 
Ryan  v.  Bank  of  Montreal,  16  0.  L.  R.  75  (1907). 

A  bank,  like  any  other  corporation,  has  the  right  to  do 
such  acts  and  to  enter  into  such  contracts  as  may  be 
necessary  to  enable  it  to  carry  out  the  object  of  its  incor- 
poration, or  to  exercise  the  powers  that  are  either  ex- 
pressly or  by  implication  conferred  upon  it  by  the  Act. 
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Section  79  gives  it  the  power  to  acquire  real  estate  for  its 
own  use,  and  to  dispose  of  the  same.  Sections  77,  81,  82, 
and  89  show  how  it  may  dispose  of  stock,  lands  and  mer- 
chandise in  which  it  may  not  traffic,  but  which  come  into 
its  possession  indirectly  through  its  dealings  authorized 
by  the  Act. 

*  A  branch  of  general  banking  business  not  specified  in 
the  Act  is  the  collection  of  bills  and  other  negotiable  in- 
struments for  its  customers.  The  bank  presents  them  for 
payment,  and  if  paid,  places  the  amount,  less  its  charge 
for  collection,  to  the  credit  of  the  customer.  Such  instru- 
ments, while  in  the  custody  of  the  bank,  remain  the  pro- 
perty of  the  customer,  subject  to  any  lien  the  bank  may 
have,  if  it  allows  the  customer  to  draw  against  them,  or  if 
it  places  the  amount  to  his  credit  before  it  is  paid.  The 
bank  may  sue  the  other  parties  to  the  bill  if  it  is  not  paid ; 
Dut  cannot  sue  the  customer  unless  it  has  a  lien  on  the 
bill  for  an  advance  overdraft  or  other  liability :  Ex  parte 
ScJiofield,  12  Ch.  D.  337  (1879) ;  Misa  v.  Currie,  1  App. 
Cas.  554  (1876).  The  bank  is  liable  for  any  loss  that  may 
arise  from  not  duly  presenting  the  bill  for  pa\T2ient,  or 
for  not  giving  due  notice  of  dishonor:  Steinhoff  v.  Mer- 
chants Bank,  46  U.  C.  Q.  B.  25  (1881).  The  bank  may 
make  a  reasonable  charge  for  such  services. 

A  similar  rule  would  apply  where  a  customer  delivers 
a  bill  to  a  bank  to  get  accepted  for  him.  In  case  accept- 
ance is  refused  and  the  bank  fails  to  infonn  the  customer, 
it  will  be  liable  for  any  damage  arising  from  such  neglect : 
Van  Wart  v.  Wooley,  3  B.  &  C.  439  (1824) ;  Bank  of  Van 
Diemen's  Land  v.  Bank  of  Victoria,  L.  R.  3  P.  C.  526 
(1871). 

A  collecting  bank  which  accepted  a  condition  and 
permitted  the  bill  to  be  cancelled,  is  liable  to  its  principal 
who  refused  to  accept  the  condition :  Bank  of  Scotland  v. 
Dominion  Bank,  [1891]  A.  C.  492. 

When  a  bank  receives  a  note  for  collection  and  in  the 
regular  course  of  business  places  the  same  in  the  hands 
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of  a  responsible  and  solvent  agent,  it  is  not  liable  for  the 
loss  of  the  note  in  the  mails.  In  any  case  the  offer  of  the 
bank  to  give  security  to  the  makers  and  endorser  that 
they  would  never  be  troubled  if  they  paid  the  note  was 
sufficient:  Litman  v.  Montreal  City  S  District  Savings 
Bank,  Q.  R.  13  S.  C.  262  (1897). 

Directors  of  a  bank,  without  special  authorization, 
have  power  to  borrow  such  sums  as  may  be  required  to 
meet  the  liabilities  of  the  bank,  and  to  give  a  promissory 
note  or  other  usual  acknowledgment  therefor.  The  fact 
that  the  engagement  to  repay  was  accomplished  by  other 
stipulations  that  were  ultra  vires  would  not  discharge  the 
bank  from  liability  to  repay  the  loan  or  render  the  note 
invalid :  Bank  of  Australasia  v.  Breillat,  6  Moore  P.  C. 
152  (1847). 

Authority  to  carry  on  such  business  as  generally  ap- 
pertains to  the  business  of  banking  covers  the  case  of  a 
bank  guaranteeing  payment  to  the  vendors  in  England 
of  the  price  of  goods  sold  to  a  customer  in  Montreal,  on 
having  the  bills  of  lading  addressed  directly  to  the  bank, 
and  does  not  come  within  the  prohibition  as  to  dealing  in 
merchandise:  Molsons  Bank  v.  Kennedy,  10  R.  L.  110 
(1879).  See  also  to  the  same  effect  Simpson  v.  Dolan, 
16  0.  L.  R.  459  (1908). 

Where  a  bank  discounted  a  draft  on  the  assurance 
that  the  acceptor  of  a  maturing  bill  would  accept  it,  and 
a  cheque  for  the  proceeds  was  sent  to  the  acceptor  with 
a  statement  of  what  had  occurred,  and  the  latter  kept  the 
cheque  and  retired  the  maturing  bill  with  it,  but  refused 
to  accept  the  new  one,  he  was  held  liable  to  the  bank  for 
the  amount:  Torrance  v.  Bank  of  British  North  America, 
L.  R.  5  P.  C.  246  (1873). 

In  a  case  very  similar  to  the  foregoing,  Dunspaugh  v. 
Molsons  Bank,  23  L.  C.  J.  57  (1878),  where  the  bank  made 
advances  after  being  shown  a  telegram  from  the  acceptor 
that  he  would  accept  a  renewal,  it  was  held  entitled  to 
recover  the  amount  of  its  advances  from  the  acceptor, 
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who  declined  to  accept  the  renewal.  Again,  where  the 
drawer  telegraphed  the  accejDtor  to  draw  on  him  for  the 
amount  of  a  maturing  bill,  and  a  bank,  on  seeing  the 
telegram,  advanced  the  money  to  retire  the  maturing  bill, 
its  claim  against  the  drawer,  who  refused  to  accept  the 
new  bill,  was  maintained:  Bank  of  Montreal  v.  Thomas, 
16  0.  E.  503  (1888). 

A  manufacturer  discounted  with  a  bank  an  unaccepted 
draft  on  a  customer,  and  at  the  same  time  assigned  to  the 
bank  the  claim  for  the  price  of  the  goods.  The  customer 
refused  to  accept  the  draft,  but  remitted  the  money  to 
the  seller  who  had  become  insolvent  and  it  came  into  the 
hands  of  his  curator.  The  latter  claimed  that  the  bank 
had  no  power  to  accept  such  an  assignment.  It  was  held 
that  the  transaction  was  authorized  by  the  present  sec- 
tion and  also  by  section  74  (now  88)  of  the  Bank  Act: 
Merchants  Bank  v.  Darveau,  Q.  R.  15  S.  C.  325  (1898). 

Bankers  are  subject  to  the  same  principles  of  law  as 
ordinary  agents,  and  when  they  receive  a  bill  for  collec- 
tion cannot  bind  the  principals  by  setting  off  the  amount 
of  the  bill  against  a  balance  due  by  them  to  the  acceptor, 
or  otherwise  than  by  receiving  payment  in  money  only : 
Donogh  v.  Gillespie,^21  Ont.  A.  R.  292  (1894). 

A  firm  of  contractors,  in  pursuance  of  an  agreement 
with  an  indorser  of  a  note  discounted,  assigned  to  a  bank 
moneys  which  would  be  coming  to  them  on  a  railway  con- 
tract, and  gave  the  manager  power  of  attorney  to  collect 
the  money.  It  was  held  that  the  bank  might,  under  its 
general  powers,  take  an  assignment  of  such  a  chose  in 
action  as  additional  security :  Molsons  Bank  v.  Carscaden, 
8  Man.  R.  451  (1892). 

A  bank  advanced  money  to  get  out  logs  which  were 
sawn  at  ])laintiff's  mill.  The  lumbermen  insured  the 
sawn  lumber  and  assigned  the  policies  to  the  bank;  the 
lumber  was  burnt.  The  bank  was  held  entitled  to  the 
money  in  preference  to  the  mill-owner  who  claimed  a  lien 
for  sawing:  Chew  v.  Traders  Bank,  19  0.  L.  R.  74  (1909). 
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An  assignment  of  a  debt  may  be  taken  by  a  bank  under 
its  general  banking  powers:  Rennie  v.  Quebec  Bank,  3  0. 
L.  E.  541  (1902).  See  to  same  effect  Moffatt  v.  Merchants 
Bank,  11  S.  C.  Can.  46  (1885) ;  Fraser  v.  Imperial  Bank, 
47  S.  C.  E.  313  (1912) ;  Norton  v.  Canadian  Bank  of  Com- 
merce, 1  Sask.  448  (1908). 

A  bank  is  not  authorized  to  enter  into  a  contract  of 
suretyship  guaranteeing  the  payment  by  a  customer  of 
the  hire  of  a  steamship  under  a  charter  party,  and  where 
the  bank  has  derived  no  benefit  from  such  a  contract  a 
claim  against  it  under  such  circumstances  will  be  dis- 
missed :  Johansen  v.  Chaplin,  M.  L.  E.  6  Q.  B.  Ill  (1889) ; 
Watts  V.  Wells,  M.  L.  E.  7  Q.  B.  387  (1890). 

A  Milwaukee  bank  sent  to  a  Toronto  bank  a  bill  drawn 
at  forty-five  days,  together  with  a  bill  of  lading  for 
wheat.  It  was  held  that^  in  the  absence  of  instructions 
the  latter  bank  was  right  in  giving  up  the  bill  of  lading 
on  the  bill  being  accepted.  Evidence  of  usage  in  the 
United  States  and  Canada  was  given.  It  was  held  that 
the  latter  alone  was  relevant:  Wisconsin  Bank  v.  Bank 
of  British  North  America,  21  U.  C.  Q.  B.  284  (1861).  To 
the  same  effect,  Goodenough  v.  City  Bank,  10  U.  C.  C.  P. 
51  (1860). 

Where  a  customer  deposits  a  cheque  for  collection 
and  it  is  passed  to  his  credit,  the  bank  has  a  right  to 
charge  it  back  when  it  is  dishonored,  even  when  the 
customer  did  not  endorse  it:  Owens  v.  Quebec  Bank,  30 
U.  C.  Q.  B.  382  (1870). 

Where  the  directors  of  a  bank  are  authorized  to  deal 
with  money,  to  advance  money,  to  take  money  from  their 
customers,  to  indorse  bills,  and  to  do  a  general  banking 
business,  they  have  power,  when  the  formation  of  a  com- 
pany is  of  importance  to  the  bank,  to  guarantee  the  pay- 
ment of  interest  on  the  debentures  of  the  company :  In  re 
West  of  England  Bank,  14  Ch.  D.  317  (1880). 

When  a  bank  receives  for  collection,  without  special 
instructions,  a  cheque  on  a  bank  in  the  same  place,  it 
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should  present  it  either  the  same  day  or  the  next  busi- 
ness day ;  if  on  a  bank  in  another  place,  it  should  be  for- 
warded within  the  same  delay:  Redpath  v.  Kolfage,  16 
U.  C.  Q.  B.  433  (1858);  Owens  v.  Quebec  Bank,  30  iUd. 
382  (1870) ;  Boyd  v.  Nasmith,  17  0.  E.  40  (1888) ;  BlacUey 
V.  McCahe,  16  Ont.  A.  R.  295  (1889) ;  Saivyer  v.  Thomas, 
18  ihid.  129  (1890) ;  Marler  v.  Stewart,  2  Stephens,  Que. 
Dig.  Ill  (1878) ;  Heywood  v.  Pickering,  L.  R.  9  Q.  B.  428 
(1874). 

The  same  diligence  should  be  used  in  presenting  for 
pajTiient  a  bill  payable  on  demand,  and  for  presenting 
for  acceptance  a  bill  entrusted  to  the  bank  for  that  pur- 
pose. If  a  bill  is  not  accepted  within  two  days  after  it 
is  presented  for  acceptance,  it  should  be  treated  as  dis- 
honored: Bills  of  Exchange  Act,  sec.  80. 

A  bank  gave  an  open  letter  of  credit  for  £15,000,  and 
requested  parties  negotiating  bills  under  it  to  indorse 
particulars  on  the  back  of  it.  Bills  were  drawn  under  it, 
and  when  negotiated  were  indorsed  as  requested.  The 
bank  failed,  and  the  party  to  whom  the  letter  was  given 
was  indebted  to  the  bank  apart  from  these  bills.  The 
bank  was  held  liable  to  the  holder  of  the  bills,  irrespec- 
tive of  the  state  of  the  account  between  it  and  the  party 
to  whom  the  letter  was  given:  Agra  S  Masterman's 
Bank,  Ex  parte  Asiatic  Banking  Corporation,  L.  R.  2 
Ch.  391  (1867). 

A  bank  opened  two  accounts  with  a  customer,  a  loan 
account  and  a  drawing  account.  It  closed  the  latter  by 
transferring  the  balance  to  the  loan  account  in  reduction 
of  the  customer's  debt.  At  the  time  there  were  bills  and 
cheques  of  the  customer  outstanding,  which  on  being  pre- 
sented were  dishonored.  It  was  held  that  in  view  of  the 
course  of  dealing,  the  bank  was  not  entitled  to  close  the 
current  account  without  a  reasonable  notice,  and  the  cus- 
tomer recovered  £500  damages :  Buckingham  v.  The  Lon- 
don and  Midland  Bank,  12  T.  L.  R.  70  (1895). 

Where  a  customer  of  a  savings  bank  which  was  not 
a  bank  of  discount  deposited  a  marked  cheque  which  was 
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passed  to  lier  credit  and  entered  in  her  pass-book,  the 
bank  was  presumed  in  the  absence  of  evidence  to  have 
received  the  cheque  for  collection  as  agent  of  the  cus- 
tomer, and  not  with  the  intention  of  acquiring  title  to  it, 
or  guaranteeing  its  payment:  Gaden  v.  Newfoundland 
Savings  Bank,  [1899]  A.  C.  281. 

A  firm  of  stockbrokers  had  two  accounts  with  their 
bankers,  a  current  account  and  a  loan  account.  They  had 
deposited  as  security  for  their  general  indebtedness 
bonds  and  shares  belonging  to  clients,  but  the  bankers 
did  not  know  these  were  not  their  own.  The  brokers 
failed,  having  a  balance  to  their  credit  on  the  current 
account,  and  owing  the  bank  on  the  loan  account.  The 
bankers  sold  the  securities  for  more  than  the  total 
amount  due  on  the  loan  account.  It  was  held  that  the 
two  accounts  should  be  treated  as  one ;  that  the  bankers 
should  apply  the  balance  to  the  credit  of  the  current 
account  on  reduction  of  the  amount  due  on  the  other, 
and  use  the  proceeds  of  the  securities  only  to  pay  the 
balance,  the  surplus  belonging  to  the  owners  of  the 
securities.  Two  days  before  the  stoppage  of  the  brokers 
a  client  had  sent  them  a  cheque  to  pay  for  some  stock 
they  had  purchased  for  him.  They  paid  this  in  to  their 
current  account,  and  the  purchase  was  not  completed. 
Held,  that  the  client  had  no  equity  on  the  balance  of  the 
current  account  as  against  the  owners  of  the  securities: 
Mutton  V.  Peat,  [1900]  2  Ch.  79. 

Banks  as  bailees. — Sometimes  banks  keep  for  safety 
boxes  of  valuables,  such  as  plate,  jewellery,  etc.,  for  their 
customers.  If  they  make  a  charge  for  this,  they  would  in- 
cur the  same  responsibility  as  other  depositaries  or  bail- 
ees. If  on  the  other  hand,  as  is  usually  the  case,  they  do  it 
without  making  a  charge,  they  will  be  liable  only  in  the 
case  of  gross  negligence.  Where  a  box  containing  secur- 
ities was  kept  in  the  inner  vault  of  a  bank  and  was  stolen 
by  the  cashier,  the  Privy  Council  held  that  the  owner 
could  not  recover  as  no  charge  was  made  for  the  ser- 
vice: Giblin  v.  McMidlen,  L.  E.  2  P.  C.  317  (1868).    In 
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the  case  of  such  deposits  the  Statute  of  Limitations  or 
prescription  does  not  begin  to  run  until  after  a  demand 
has  been  made  on  the  bank  for  delivery  of  the  property : 
In  re  Tidd,  Tidd  v.  Overell,  [1893]  3  Ch.  154.  This  busi- 
ness is  now  done  largely  by  trust  companies  and  safe 
deposit  companies,  which  rent  boxes  in  their  vaults  for 
the  custody  of  securities  and  other  valuables. 

2.  Business  prohibited. — Except  as  authorized  by 
this  Act,  the  bank  shall  not,  either  directly  or 
indirectly, — 

(«)  deal  in  the  buying  or  selling,  or  bartering  of 
goods,  wares  and  merchandise,  or  engage  or  be 
engaged  in  any  trade  or  business  whatsoever ; 

(Z>)  purchase,  or  deal  in,  or  lend  money  or  make 
advances  upon  the  security  or  pledge  of  any 
share  of  its  own  capital  stock,  or  of  the  capital 
stock  of  any  bank;  or, 

(c)  lend  money  or  make  advances  upon  the 
security,  mortgage  or  hypothecation  of  any 
lands,  tenements  or  immovable  property,  or  of 
any  shij^s  or  other  vessels,  or  upon  the  security 
of  any  goods,  wares  and  merchandise.  53  V., 
c.  31,  s.  64. 

Business  prohibited  to  banks. — A  bank  being  created 
for  the  purpose  of  carrying  on  a  banking  business,  any- 
thing outside  of  that  would  be  beyond  its  scope.  There 
are,  however,  certain  transactions  or  lines  of  business, 
more  or  less  connected  with  banking,  which  it  might  be 
claimed  that  a  bank  had  a  right  to  engage  in  if  not  spe- 
cially ])rohibited. 

Sul)ject  to  the  exceptions  named  in  the  Act,  these  are 
laid  down  in  the  present  section  as  follows : 
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1.  A  bank  is  prohibited  from  dealing  in  the  buying  or 
selling  or  bartering  of  goods,  wares  and  merchandise, 
or  engaging  in  any  trade  or  business  whatsoever.  The 
exceptions  are  contained  in  sections  80,  84,  85,  86  and  88, 
which  relate  to  property  which  a  bank  may  acquire 
through  a  valid  chattel  mortgage,  warehouse  receipt,  bill 
of  lading  or  security.  Such  goods,  wares  and  merchan- 
dise may  be  disposed  as  pointed  out  in  section  89. 

In  Radford  v.  Merchants'  Bank,  3  0.  R.  529  (1883),  a 
bank  sold  goods  which  it  had  acquired  by  means  not 
recognized  by  the  Act,  and  was  sued  for  breach  of  war- 
ranty. It  was  held  that  the  action  would  not  lie,  as  the 
bank  was  prohibited  from  selling  goods. 

In  Ayers  v.  South  Australia  Banking  Co.,  L.  R.  3  P. 
C.  548  (1871),  a  similar  prohibition  was  considered,  and 
it  was  said  that  it  would  not  prevent  the  property  from 
passing  or  the  purchaser  from  the  bank  getting  a  good 
title  to  the  goods. 

2.  A  bank  is  also  prohibited  from  purchasing,  or 
dealing  in,  or  lending  money,  or  making  advances  upon 
the  security  of  any  pledge  of  any  share  of  its  own  capi- 
tal stock,  or  the  capital  stock  of  any  bank. 

This  prohibition  is  absolute.  If  directors  should 
undertake  to  buy  up  shares  with  the  bank's  money  in 
order  to  keep  up  the  price  of  the  stock  or  for  any  other 
purpose,  they  would  be  personally  liable:  McDonald 
V.  Rankin,  M.  L.  R.  7  S.  C.  44  (1890). 

In  the  winding  up  of  the  Central  Bank,  a  question 
was  raised  as  to  shares  which  the  cashier  had  purchased 
for  the  bank  and  which  he  had  subsequently  disposed  of. 
It  was  held  that  the  purchasers  could  not  set  up  this 
illegality  so  as  to  escape  pajTuent  of  the  double  liability 
to  the  liquidators:  Nasmith's  Case,  16  0.  R.  293  (1888). 
See  Stone  v.  City  and  County  Bank,  3  C.  P.  D.  282  (1877). 
A  person  who  had  shares  transferred  to  him  on  behalf 
of  the  bank  is  also  responsible  for  the  double  liability  on 
the  winding  up:  Henderson's  Case,  17  0.  R.  110  (1889). 
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The  general  manager  of  the  Sovereign  Bank,  who  was 
also  a  director  and  vice-president,  expended  a  large  sum 
of  the  money  of  the  bank  in  buying  shares  of  the  bank  in 
order  "  to  support  the  market."  He  finally  persuaded 
the  other  directors  to  take  over  these  shares  for  them- 
selves and  some  of  their  friends,  and  to  give  their  prom- 
issory notes  therefor.  In  an  action  by  the  liquidator  on 
these  notes,  it  was  held  by  the  Court  of  Appeal  that  the 
illegality  of  the  transaction  did  not  relieve  the  directors, 
and  they  could  not  set  it  up  as  a  defence  to  the  action; 
and  that  the  recouping  to  the  bank  of  the  money  which 
had  been  unlawfully  used  in  the  purchase  of  the  shares 
was  a  good  consideration  as  between  the  bank  and  the 
makers  of  the  notes:  Stavert  v.  McMillan,  24  0.  L.  R. 
456  (1911).  This  judgment  was  affirmed  by  the  Privy 
Council  on  the  23rd  of  July,  1913 ;  24  0.  W.  R.  936. 

It  is  unnecessary,  however,  for  a  bank  to  take  security 
upon  its  own  stock  held  by  a  debtor,  as  section  77  gives 
it  a  privileged  lien  on  such  stock  and  its  dividends  until 
the  debt  is  paid.  Sections  43  and  46  also  give  it  the 
power  to  prevent  the  transfer  of  any  such  stock  until 
all  liabilities  to  it  are  discharged.  This  applies  not  only 
to  debts  due  bat  also  those  to  mature.  In  the  case  of 
The  Exchange  Bank  v.  Fletcher,  19  S.  C.  Can.  278  (1890), 
it  was  assumed  that  under  the  Act  of  1871  as  amended 
in  1879,  a  bank  had  no  authority  to  lend  upon  the  security 
of  the  shares  of  another  bank.  Such  shares  were  trans- 
ferred to  the  managing  director  of  the  Exchange  Bank 
as  security  for  advances  made  by  the  latter.  He  fraudu- 
lently pledged  them  to  another  bank  for  his  private  debt 
and  absconded.  It  was  held  that  the  prohibition  to  make 
advances  on  such  security  applied  to  the  bank  lending', 
and  not  to  the  borrower,  and  the  loan  having  been  repaid, 
the  Exchange  Bank  was  condemned  to  return  the  shares 
or  to  pay  their  value. 

3.  A  bank  is  also  prohibited  from  lending  money  or 
making  advances  upon  the  security,  mortgage,  or  hypo- 
thecation of  any  land,  tenements  or  immovable  property. 
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It  may,  however,  take  a  mortgage  on  land  or  on  personal 
property  by  way  of  additional  security  for  debts  con- 
tracted to  it  in  the  course  of  its  business:  sec.  80.  See 
the  notes  under  that  section  as  to  how  this  provision  has 
been  interpreted. 

Under  the  Act  of  1871,  it  was  held  that  the  cashier 
of  a  bank  who  had  indorsed  notes  for  a  customer  of  the 
bank  might,  if  in  good  faith,  take  a  mortgage  on  the 
customer's  real  estate  to  protect  himself  on  the  indorse- 
ments :  Thihaiideau  v.  Beaudoin,  3  L.  N.  306  (1880). 

4.  A  bank  is  also  prohibited  from  lending  money  or 
making  advances  upon  the  security,  mortgage  or  hypo- 
thecation of  any  ship  or  vessel,  except  that  it  may  take 
a  mortgage  on  them  by  way  of  additional  security:  sec. 
80 ;  and  it  may  advance  money  for  aiding  in  the  building 
of  ships  or  vessels :  sec,  85.  See  the  notes  to  these  sec- 
tions. 

5.  A  bank  is  also  prohibited  from  lending  money  or 
making  advances  on  the  security  of  any  goods,  wares 
and  merchandise,  except  as  it  may  lend  upon  chattel 
mortgage  by  way  of  additional  security  for  debts  con- 
tracted: sec.  80;  or  on  a  bill  of  lading  or  warehouse  re- 
ceipt under  section  86;  or  on  a  security  under  section 
88.    See  the  notes  to  these  sections  and  to  section  90. 

As  to  what  would  be  the  result  of  a  bank's  doing  or 
attempting  to  do  any  of  the  acts  prohibited  in  this  sec- 
tion it  would  be  difficult  to  lay  down  any  general  rule, 
as  each  case  would  be  governed  largely  by  its  particular 
circumstances.  In  the  first  place  the  bank  would  be  liable 
to  the  penalty  of  $500  for  each  violation,  which  would 
be  payable  to  the  Dominion  Grovernment:  sees.  141  and 
146. 

In  the  next  place  it  is  to  be  observed  that  these  acts, 
in  so  far  as  they  do  not  come  within  the  exceptions  in 
other  sections,  are  not  only  ultra  vires  in  the  sense 
that  they  are  outside  the  objects  for  which  banks  are 
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incorporated,  but  they  are  also  illegal,  as  being  positively 
prohibited  by  the  Act. 

It  has  been  laid  down  as  the  result  of  the  English 
authorities  on  the  subject,  that  while  any  such  transac- 
tion is  merely  executory,  neither  party  can  have  as 
against  the  other  any  cause  of  action ;  and  that  even  when 
executed  wholly  or  in  part  by  one  of  the  parties,  it  is  not, 
nor  is  any  part  of  it,  enforceable  by  an  action  directly 
upon  the  engagement  itself ;  the  most  that  the  party  com- 
plaining can  obtain  is  an  account.  If  a  loan  is  made  and 
a  prohibited  security  is  taken,  the  bank  would  have  no 
right  to  claim  or  enforce  the  security,  but  the  borrower 
would  be  liable  for  the  loan.  Where  a  security  is  partly 
legal  and  partly  illegal,  the  right  of  a  bank  has  been 
maintained  for  the  portion  that  was  legal. 

In  Bank  of  Toronto  v.  Perkins,  8  S.  C.  Can.  at  page 
610  (1883),  Eitchie,  C.J.,  said:  "  This  prohibition  (as  to 
lending  on  mortgage)  is  a  law  of  public  policy  in  the 
public  interest,  and  any  transaction  in  violation  thereof 
is  necessarily  null  and  void.  No  Court  can  be  called 
upon  to  give  effect  to  any  such  transaction  or  to  enforce 
any  contract  or  security  on  which  money  is  lent  or  ad- 
vances as  thus  prohibited  are  made.  It  would  be  a  cur- 
ious state  of  the  law,  if,  after  the  legislature  had  pro- 
hibited a  transaction,  parties  could  enter  into  it,  and, 
in  defiance  of  the  law,  compel  Courts  to  enforce  and  give 
effect  to  their  illegal  transactions."  In  the  same  case, 
at  p.  617,  Strong,  J.,  said :  ' '  Whenever  the  doing  of  any 
act  is  expressly  forbidden  by  statute,  whether  on 
grounds  of  public  policy  or  otherwise,  the  English 
Courts  hold  the  act,  if  done,  to  be  void,  though  no  express 
words  of  avoidance  are  contained  in  the  enactment  it- 
self." Followed  in  Ftandolph  v.  Bandolph,  People's 
Bank  Claim,  4  Eastern  L.  R.  24,  'A  N.  B.  Equity  R.  591 
(1907) ;  and  in  Thien  v.  Bank  of  B.  N.  A.,  4  Alia.  L.  R. 
228  (1912). 

In  the  National  Bank  of  Australasia  v.  Cherry,  L.  R. 
3  P.  C.  299  (1870),  Lord  Cairns  laid  down  the  rule  that 
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the  prohibition  to  lend  on  the  security  of  real  estate  was 
a  matter  of  public  policy,  and  that  when  such  a  trans- 
action was  entered  into,  the  contract  for  the  loan  of 
the  money  would  be  perfectly  valid,  and  the  only  ques- 
tion would  be  whether  the  bank  had  power  to  take  the 
security.  If  this  was  ultra  vires  the  bank  could  not  hold 
it.  It  was  also  pointed  out  that  the  object  of  the  legisla- 
tion was  not  so  much  to  make  contracts  for  advances 
void,  but  rather  to  make  it  ultra  vires  for  the  bank  to 
take,  on  the  occasion  of  contracts  for  these  advances, 
securities  of  the  kind  mentioned. 

Money  was  borrowed  from  a  savings  bank  on  the 
security  of  letters  of  credit  of  the  Quebec  Grovernment. 
The  debtor  assigned  and  the  bank  filed  its  claim  with 
the  curator.  Certain  creditors  contested  it  on  the  ground 
that  the  transaction  was  ultra  vires  and  illegal.  It  was 
held  that  though  the  lending  of  money  on  the  pledge  of 
such  securities  was  ultra  vires,  and  though  this  might 
affect  the  pledge  as  regards  third  parties  interested  in 
the  securities,  it  was  not,  of  itself,  and  ipso  facto,  a  radi- 
cal nullity  of  public  order  of  such  a  character  as  to  dis- 
entitle the  bank  from  claiming  back  the  money  with 
interest:  Rolland  v.  La  Caisse  d'Economie,  24  S.  C.  Can. 
405  (1895). 

It  is  a  question  whether  the  only  results  of  a  bank's 
engaging  in  prohibited  business  are  the  incurring  of  the 
penalties  laid  down  in  section  146,  and  the  avoidance  of 
the  contract  entered  into  and  the  security  taken  in  cer- 
tain cases,  or  whether  it  also  renders  itself  liable  to  the 
forfeiture  of  its  charter  at  the  suit  of  the  Crown.  In  1872 
the  Minister  of  Justice  granted  a  fiat  for  a  scire  facias 
to  set  aside  the  charter  of  La  Banque  Nationale  on  this 
ground,  but  the  matter  was  not  followed  up.  In  1881 
another  application  was  made  to  the  then  Minister  of 
Justice  for  a  fiat  to  prosecute  the  Bank  of  St.  Hyacinthe 
in  the  Exchequer  Court  to  have  its  charter  declared  for- 
feited for  engaging  in  business  prohibited  by  the  Act. 

m'l.b.a — 14 
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The  Minister  in  refusing  the  application  said  that  no 
authority  had  been  given  for  the  annulling  of  a  charter 
created  by  Act  of  Parliament,  and  he  was  not  satisfied 
that  the  officers  of  the  bank  had  intentionally  and  mater- 
ially violated  the  terms  of  their  charter :  Sarazin  v.  Bank 
of  St.  Eijacinthe,  28  L.  C.  J.  270  (1881). 

A  firm  of  millers,  being  heavily  indebted  to  a  bank, 
and  unable  to  pay,  made  over  their  assets  to  the  bank, 
including  an  assignment  of  their  lease  of  the  mill,  and 
agreed  to  operate  it  for  the  benefit  of  the  bank  until  a 
purchaser  could  be  found  for  it  as  a  going  concern, 
the  bank  undertaking  to  indemnify  them  against  the 
liabilities  of  the  business.  Being  proceeded  against  for 
rent  the  respondents  sought  to  hold  the  bank  liable  to 
them  on  its  guarantee.  The  defence  was  that  the  agree- 
ment was  ultra  vires  and  illegal.  The  trial  Judge  de- 
cided against  the  bank ;  this  was  reversed  by  a  divisional 
Court,  but  restored  by  the  Court  of  Appeal,  in  both  cases 
unanimously:  Peterhoro  Hydraulic  Co,  v.  McAllister, 
17  0.  L.  E.  145  (1908).  On  appeal  to  the  Supreme  Court 
this  last  judgment  was  affirmed  by  a  majority  of  three 
to  two,  it  being  held  that  the  prohibitory  provisions  of 
this  section  do  not  prevent  a  bank  from  agreeing  to 
take  in  payment  of  a  debt  from  a  customer  an  assign- 
ment of  a  lease  of  the  latter 's  premises  and  to  carry  on 
the  business  for  a  time  with  a  view  to  disposing  of  it 
as  a  going  concern  at  the  earliest  moment.  Some  of  the 
Judges  in  favor  of  holding  the  bank  liable  did  so  on  the 
ground  that  it  was  not  ultra  vires  for  the  bank  to  take 
over  the  lease  and  that  this  was  severable  from  the 
carrying  on  of  the  business :  Ontario  Bank  v.  McAllister, 
43  S.  C.  Can.  338  (1910). 

Banker's  Lien. 

By  the  law  merchant,  which  is  part  of  the  common 
law,  and  consequently  to  be  judicially  noticed  without 
being  proved,  a  bank  has  a  general  lien  on  the  securities 
of  its  customers  in  its  hands.  The  rule  was  stated  as  fol- 
lows by  Lord  Campbell  in  ilrandao  v.  Barnett,  12  CI.  & 
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F.  787  (1846):  "  Bankers  must  undoubtedly  have  a  gen- 
eral lien  on  all  securities  deposited  with  them  as  bankers, 
by  a  customer,  unless  there  be  an  express  contract,  or 
circumstances  that  show  an  implied  contract  inconsistent 
with  lien."  The  language  was  approved  and  adopted 
by  the  Privy  Council  in  the  case  of  the  London  Chartered 
Bank  v.  White,  4  A.  C.  at  p.  422  (1879). 

This  lien  does  not  apply  to  plate,  securities,  etc., 
merely  deposited  in  the  bank  for  safe  keeping :  Ex  parte 
Eyre,  12  L.  J.  Ch.  266  (1843) ;  Leese  v.  Martin,  L.  R.  17 
Eq.  224  (1873). 

In  the  Province  of  Quebec,  where  the  civil  law  and 
not  the  common  law  prevails,  the  general  rule  is  found 
in  Article  1975  of  the  Civil  Code,  which  says:  ''  If  an- 
other debt  be  contracted  after  the  pledging  of  the  thing 
and  become  due  before  that  for  which  the  pledge  was 
given,  the  creditor  is  not  obliged  to  restore  the  thing 
until  both  debts  are  paid."  In  the  case  of  banking  this 
would  be  subject  to  Article  1978,  which  says :  "  The  rules 
contained  in  this  chapter  are  subject  in  commercial  mat- 
ters to  the  laws  and  usages  of  commerce."  There  is  an 
absence  of  judicial  authority  as  to  how  far  the  law 
merchant  would  be  recognized.  In  the  case  of  The  Ex- 
change Bank  v.  The  City  and  District  Savings  Bank,  14 
E.  L.  8  (1885),  it  was  held  that  securities  pledged  for  a 
special  debt  could  not  be  held  for  an  anterior  debt.  It  does 
not  appear  that  the  general  bankers'  lien  was  claimed 
in  the  matter,  and  his  finding  as  to  the  contract  in  ques- 
tion might  bring  it  within  the  exception  mentioned  above 
by  Lord  Campbell. 

It  must  be  understood  that  the  deposit  and  the  debt 
are  respectively  made  and  due  not  only  by  the  same  per- 
son but  in  the  same  right.  If,  for  example,  it  is  claimed 
that  the  deposit  is  of  trust  funds,  although  this  does  not 
so  appear,  the  bank  is  entitled  to  its  lien  or  set-off  unless 
it  had  notice  of  such  trust:  Union  Bank  of  Australia  v. 
Murray- Aynsley,  [1898]  A.  C.  693. 
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In  Lloyds  Bank  v.  Swiss  Banhverein,  29  T.  L.  R.  219 
(1913),  the  plaintiffs  had  lent  money  to  bill  brokers  on  the 
security  of  certain  bearer  bonds.  The  loans  were  called 
in  and  the  brokers  gave  a  cheque  for  the  amount  due  and 
received  the  bonds,  which  they  transferred  to  defendants 
the  same  day.  On  the  dishonor  of  the  brokers'  cheque 
the  next  morning  plaintiffs  sued  defendants  for  the 
bonds,  claiming  a  custom  or  usage  that  there  was  a  trust 
in  their  favor  until  the  cheque  was  paid.  It  was  held 
that  there  was  no  such  custom  or  implied  trust  and  it 
would  be  inconsistent  with  the  nature  of  negotiable 
securities. 

This  general  lien  is  only  for  a  debt  due  and  payable  to 
the  bank,  and  is  not  so  extensive  as  that  which,  is  given 
on  its  own  shares  by  section  77,  which  is  "  for  any  debt 
or  liability  for  any  debt  ";  Jeff  ryes  v.  Agra  and  Master- 
man's  Bank,  L.  R.  2  Eq.  674  (1866);  Bowen  v.  Foreign 
Gas  Co.,  22  W.  R.  740  (1874);  McCready  Co.  v.  Alberta 
Clothing  Co.,  3  Alta.  L.  R.  67  (1910). 

ILLUSTRATIONS. 

1.  When  advances  are  made  by  a  bank  contempor- 
aneously with  a  deposit  of  title  deeds,  the  presumption 
would  be  that  the  security  was  for  the  advances  and  not 
for  an  antecedent  debt.  In  a  conflict  of  testimony,  how- 
ever, the  fact  that  the  latter  was  legal  and  the  former 
illegal  was  taken  into  account,  and  the  transaction  up- 
held: Royal  Canadian  Bank  v.  Cummer,  15  Grant,  627 
(1869). 

2.  Commercial  securities  pledged  to  guarantee  a  spe- 
cial loan  cannot  be  retained  by  the  creditor  until  a  debt 
anterior  to  that  for  which  the  securities  were  pledged 
should  be  paid,  unless  there  was  a  special  agreement 
to  that  effect:  Exchange  Bank  v.  City  and  District  Sav- 
ings Bank,  14  R.  L.  8  (1885). 

3.  Where  warehouse  receipts  were  pledged  to  a  bank 
for  a  certain  debt,  a  parol  agreement  that  the  surplus 
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of  the  proceeds  after  the  sale  of  the  goods  was  to  apply- 
on  other  debts  due  to  the  bank,  was  upheld:  Thompson 
V.  Molsons  Bank,  16  S.  C.  Can.  6B4  (1889) ;  see  also  Insky 
V.  Hochelaga  Bank,  Q.  R.  10  S.  C.  510  (1896). 

4.  If  the  bankers'  lien  exists  in  the  Province  of  New 
Brunswick,  the  person  against  whom  it  is  sought  to  en- 
force it,  must  be  a  customer  of  the  bank:  Allen  v.  Bank 
of  Neiu  Bnmsivick,  17  N.  B.  (1  P.  «&  B.)  446  (1877). 

5.  Where  the  members  of  a  firm  have  separate  pri- 
vate accounts  with  the  bankers  of  the  firm,  and  a  balance 
is  due  to  the  bankers  by  the  firm,  the  bank  has  no  lien  for 
such  balance  on  the  separate  accounts :  Richards  v.  Bank 
of  B.  N.  A.,  8  B.  C.  R.  143,  209  (1901.) 

6.  A  banker  has  a  general  lien  upon  all  the  securities 
in  his  hands  belonging  to  any  particular  person  for  his 
general  balance,  unless  there  be  evidence  to  show  that  he 
received  any  particular  security  under  special  circum- 
stances, which  would  take  it  out  of  the  common  rule: 
Davis  V.  Boivsher,  5  T.  R.  at  p.  491  (1794). 

7.  A  bank  has  no  lien  for  its  general  balance  on  secur- 
ities casually  left  in  the  office  by  a  customer  after  a  re- 
fusal to  make  advances  on  them:  Lucas  v.  Dorrien,  7 
Taunton  278  (1817). 

8.  Security  given  by  a  customer  for  the  amount 
"  which  shall  or  may  be  found  due  on  the  balance  "  of 
his  account,  covers  only  the  then  existing  balance,  and 
does  not  operate  as  a  continuing  security:  Re  Medewe, 
26  Beavan  588  (1859). 

9.  The  fact  that  securities  were  deposited  as  security 
for  a  specific  advance  is  not  inconsistent  with  the  claim 
of  a  bank  to  hold  them  for  the  general  balance:  Jones 
v.  Peppercorne,  28  L.  J.  Ch.  158  (1859). 

10.  A  bank  has  no  lien  for  the  balance  of  an  account 
upon  boxes  containing  plate  or  securities,  which  were 
deposited  with  it  for  safe  custody,  the  depositor  retain- 
ing the  keys :  Leese  v.  Martin,  L.'  R.  17  Eq.  224  (1873). 
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11.  The  bankers'  lien  applies  to  money  paid  in  on  cur- 
rent account  unless  paid  in  and  received  for  a  particular 
purpose :  Misa  v.  Currie,  1  App.  Cas.  534  (1876). 

12.  Where  plaintiff  delivered  to  his  broker  scrip 
certificates  purporting  to  be  transferable  by  delivery, 
which  the  broker  in  fraud  of  his  principal  deposited  with 
a  bank  as  security  for  his  own  debt,  plaintiff  was  estop- 
ped from  denying  the  negotiability  or  the  lien  of  the 
bank:  Rumhall  v.  Metropolitan  Bank,  2  Q.  B.  D.  194 
(1877). 

13.  Where  a  customer  has  three  separate  accounts  in 
a  bank  and  there  is  no  special  agreement  regarding 
them  and  the  bank  has  had  no  notice  that  any  of  them 
is  for  other  persons,  they  have  a  lien  on  each  for  the 
balance  due  on  the  others :  Teale  v.  Brown,  11  T.  L.  R. 
56  (1894). 

14  The  lien  does  not  attach  to  securities  of  a  cus- 
tomer known  by  the  bankers  to  be  affected  by  a  trust: 
Cuthbert  v.  Roharts,  [1909]  2  Ch.  226. 

AGENTS,   TRUSTEES,   ETC. 

Difficult  questions  sometimes  arise  when  banks  re- 
ceive securities  or  acquire  claims  upon  them  from  agents, 
trustees  and  others  who  may  be  acting  for  principals  or 
other  third  parties. 

It  is  in  the  nature  of  bills  and  notes  and  other  instru- 
ments that  are  negotiable  in  the  full  sense  of  that  term, 
that  the  person  who  acquires  them  in  good  faith  before 
maturity  for  value  without  notice  of  any  defect  or  irre- 
gularity, or  in  the  language  of  the  Bills  of  Exchange  Act, 
becomes  a  holder  in  due  course,  may  acquire  a  better  title 
til  an  that  of  the  person  from  whom  they  are  received. 
If  a  bank  takes  such  securities  in  good  faith  for  value 
from  a  person  who  negotiates  them  in  breach  of  trust, 
or  even  from  a  thief,  it  may  acquire  a  perfect  title.  It 
has  long  been  well  settled  that  not  even  gross  negligence 
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is  sufficient  to  invalidate  such  a  title,  that  nothing  short 
of  fraud  or  bad  faith  will  accomplish  this. 

It  is  to  be  observed  that  with  respect  to  securities  in 
which  a  bank  deals  it  has  no  protecting  clause  regarding 
trusts,  similar  to  sections  52  and  96  relating  to  shares 
of  its  own  stock  and  to  deposits  held  on  trust.  In  dealing 
with  trust  securities  it  is  on  the  same  footing  as  any 
other  dealer. 

With  respect  to  such  securities  as  bonds,  debentures, 
scrip  stock,  and  the  like,  there  has  been  of  recent  years 
a  conflict  of  authority. 

In  The  Bank  of  Montreal  v.  Sweeny,  12  A.  C.  617 
(1887),  the  Privy  Council  held,  affirming  the  judgment  of 
the  Supreme  Court  of  Canada,  that  where  a  customer  of 
the  bank  transferred  to  the  manager,  as  security  for  a 
private  debt,  certain  shares  in  a  joint  stock  company, 
which  he  held  "  in  trust,"  this  was  sufficient  to  have  put 
the  bank  upon  enquiry,  and  it  was  responsible  to  the  real 
owner.  See  Miiir  v.  Carter,  and  Holmes  v.  Carter,  16  S. 
C.  Can.  473  (1889) ;  Raphael  v.  McFarlane,  18  S.  C.  Can. 
183  (1890);  and  Shaiu  v.  Spencer,  100  Mass.  382  (1868). 

In  Petry  v.  La  Caisse  d'Economie,  19  S.  C.  Can.  713 
(1891),  the  plaintiffs  were  held  not  to  be  entitled  to  get 
back  moneys  which  one  of  them  had  paid  to  redeem 
such  stock  with  full  knowledge  of  the  facts. 

The  case  of  Sheffield  v.  London  Joint  Stock  Bank,  13 
A.  C.  333  (1888),  arose  over  certain  Grand  Trunk  Eail- 
way  and  other  railway  and  canal  bonds  transferred  in 
blank  and  delivered  to  a  broker  or  money  lender,  who 
made  advances  on  them.  He  deposited  them  with  the 
bank  as  security  for  his  running  account.  The  House  of 
Lords  held  that  the  bank  should  have  known  from  the 
nature  of  the  broker's  business  that  he  was  not  the 
owner,  and  maintained  the  action  of  the  real  owner  for 
the  bonds  or  their  value. 

In  Simmons  v.  London  Joint  Stock  Bank,  [1891]  1 
Ch.  270,  Kekewich,  J.,  and  the  Court  of  Appeal,  relying 
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upon  the  case  of  Sheffield  against  the  same  bank  above 
cited,  held  that  where  a  broker  pledged  certain  foreign 
bonds  of  plaintiffs,  with  those  of  other  persons,  to  raise 
a  lum23  sum,  the  bank  had  no  reason  to  believe  that  the 
broker  had  authority  to  pledge  the  securities  in  that  way, 
and  did  not  acquire  a  good  title.  This  decision  was  re- 
versed by  the  House  of  Lords,  which  held  that  the  cir- 
cumstances were  not  sufficient  to  have  aroused  the  sus- 
picion of  the  bank,  which  was  entitled  to  retain  and 
realize  upon  the  securities,  as  having  acquired  them  in 
good  faith  and  for  value.  They  further  stated  that 
the  case  of  Sheffield  against  the  bank  turned  entirely 
upon  the  special  facts  of  that  case :  London  Joint  Stock 
Bank  v.  Simmons,  [1892]  A.  C.  201. 

In  London  &  Canadian  L.  &  A.  Co.  v.  Duggan,  [1893] 
A.  C.  506,  the  Privy  Council  held,  reversing  a  judgment 
of  the  Supreme  Court  of  Canada,  that  where  the  mana- 
ger of  the  Federal  Bank  held  certain  shares  in  a  joint 
stock  company  simply  as  manager  "  in  trust,"  these 
words  implied  that  he  held  them  in  trust  for  the  Federal 
Bank,  and  that  there  was  nothing  to  put  the  London 
and  Canadian  ComjDany  upon  further  enquiry. 

A  will  authorized  an  executor  to  borrow  for  the 
estate.  The  bank  discounted  notes  signed  by  him  per- 
sonally and  endorsed  by  him  as  executor  and  placed  the 
proceeds  to  the  credit  of  his  personal  account.  This  con- 
tinued for  six  or  seven  years  to  the  knowledge  and  with 
the  acquiescence  of  the  legatees.  The  notes  when  paid  or 
renewed  were  surrendered  and  destroyed.  It  was  found 
that  the  bank  had  acted  throughout  in  good  faith  and 
held  that  it  was  not  liable  to  the  legatees  for  the  final  de- 
falcations of  the  executor:  Gratton  v.  Banque  d'Hoche- 
laga,  Q.  R.  21  Q.  B.  97  (1911). 

Bank  holidays. — The  Bank  Act  has  no  provision  for 
liolidays.  The  expression  is  popularly  used  for  those 
days  which  are  holidays  for  the  maturity  of  bills  and 
notes  under  the  Bills  of  Exchange  Act,  section  43.    These 
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are:  (a)  In  all  the  provinces,  Sundays,  New  Year's  Day, 
Good  Friday,  Easter  Monday,  Victoria  Day  (May  24tli), 
Dominion  Day  (July  1st),  Labour  Day  (1st  Monday  in 
Sept.),  Christmas  Day,  the  birthday  (or  the  day  fixed  by 
j)roclamatiou  for  the  celebration  of  the  birthday)  of  the 
reigning  sovereign;  any  day  appointed  by  proclamation 
for  a  public  holiday,  or  for  a  general  fast,  or  a  general 
thanksgiving  throughout  Canada;  and  the  day  next  fol- 
lowing New  Year's  Day,  Victoria  Day,  Dominion  Day, 
Christmas  Day,  and  the  birthday  of  the  reigning  sover- 
eign, when  such  days  respectively  fall  on  Sunday: 

(b)  In  the  Province  of  Quebec  in  addition  to  the  said 
days,  the  Epiphany  (January  6th),  the  Ascension 
(movable),  All  Saints'  Day  (November  1st),  Conception 
Day  (December  8th) ; 

(c)  In  any  province  any  day  appointed  by  proclama- 
tion of  the  Lieutenant-Governor  for  a  public  holiday,  or 
for  a  fast  or  thanksgiving,  and  any  non- juridical  day  by 
virtue  of  a  statute  of  such  province. 

Throughout  Canada  banks  observe  as  holidays  the 
days  named  in  the  foregoing  clauses  (a)  and  (c) ;  and  in 
the  province  of  Quebec  in  addition  those  named  in  clause 
(b).  Outside  of  Canada  they  observe  the  holidays  kept 
by  banks  in  the  respective  countries.  Were  it  not  for  the 
list  given  in  section  43  of  the  Bills  of  Exchange  Act,  the 
word  "  holiday  "  in  that  Act  would  have  meant  all  the 
days  named  in  R.  S.  C.  c.  1,  s.  34  (11),  which  includes  all 
the  above  named  holidays  for  Quebec,  and  in  addition 
Easter  Monday. 

Banking  hours. — No  hours  are  prescribed  for  banks 
by  the  Act.  In  most  places  they  are  fixed  by  usage  at 
from  10  to  3  on  all  business  days  except  Saturdays,  when 
they  are  from  10  to  12  or  1.  A  bill  or  note  cannot  be  pro- 
tested for  non-payment  until  after  3  o'clock,  e^ven  on  a 
Saturday :  Bills  of  Exchange  Act,  sec.  121  (b).  When  the 
bill  was  under  discussion  in  the  House  of  Commons  it 
was  proposed  to  make  the  hour  1  o'clock  on  Saturday, 
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but  the  argument  that  Saturday  was  market  day  in  many 
towns,  and  the  chief  business  day,  prevailed.  The  accep- 
tor or  maker  of  a  bill  or  note  could  no  doubt  claim  that 
he  was  not  liable  for  the  costs  of  protest  before  3  o'clock, 
and  if  he  could  show  that  he  was  injured  by  notices  of 
protest  sent  out  before  that  time  he 'might  have  a  right 
of  action. 

Clearing  house. — The  first  clearing  house  was  estab- 
lished in  London  in  1775.  It  was  at  first  simply  a  place 
of  meeting  where  the  clerks  of  the  different  banks  ex- 
changed cheques,  bills,  etc.  The  mode  in  which  it  was 
operated  in  1836  is  described  in  Warivick  v.  Rogers,  5  M. 
&  G.  at  p.  348  (1843).  The  risks  run  in  carrying  large 
sums  of  money  led  to  the  appointment  of  several  clerks 
who  were  common  to  all  the  banks  using  the  clearing 
house,  to  whom  each  bank  would  report  the  payment 
of  the  balance  settling  the  transaction.  The  saving  in 
the  use  of  money  has  been  very  great,  as  a  rule  not  more 
than  3  or  4  per  cent,  of  the  aggregate  transactions  being-^ 
paid  in  bank  notes  or  specie. 

A  clearing  house  was  organized  in  Montreal  on  the 
20th  of  December,  1888,  an  example  since  followed  by 
Toronto,  Halifax,  Hamilton,  Winnipeg,  St.  John,  Van- 
couver, Victoria,  Ottawa,  Quebec,  London,  Calgary,  Ed- 
monton, Brandon,  Brantford,  Fort  William,  Lethbridge, 
Moose  Jaw,  Eegina,  and  Saskatoon,  the  last  seven  hav- 
ing been  added  since  1907. 

Its  objects  and  methods  have  been  described  as  fol- 
lows by  Davidson,  J.,  in  the  case  of  La  Banqiie  Nationale 
V.  Merchants  Bank,  M.  L.  R.  7  S.  C.  (1891),  at  page  336: 
''  Its  purposes  are  to  provide  simple  and  expeditious 
facilities  for  the  daily  settlements  of  the  banks  with  each 
other,  by  the  effecting  at  one  place  and  at  one  time  of  the 
daily  exchanges  between  the  associated  banks,  and  the 
payment  of  the  differences  resulting  from  such  ex- 
changes. These  objects  are  carried  out  in  this  way: 
Every  morning  at  10  o'clock  each  bank  has  at  the  clear- 
ing house   all  the   cheques   and   other   demands   it   has 
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received  against  all  the  other  banks  during  the  preceding 
day,  making  them  up  into  separate  bundles  for  each 
bank,  with  a  statement  on  the  cover  showing  the  aggre- 
gate of  the  contents  of  each  bundle.  The  settlement  is 
made  on  these  statements,  without  regard  to  the  fact 
whether  the  contents  of  the  bundle  were  correctly 
ticketed  or  found  good  claims  against  the  bank  charged. 
Thus  each  messenger  is,  in  a  few  minutes,  able  to  receive 
and  take  to  his  bank  all  the  claims  of  the  other  banks 
against  it.  To  attempt  to  examine  and  challenge  securi- 
ties at  the  clearing  house  would  make  its  purposes  in- 
operative. These  temporary  clearing  house  balances  are 
subsequently  verified  at  the  bank  by  a  scrutiny  of  the 
cheques  and  other  demands  of  which  they  are  composed. ' ' 

In  the  above  case  a  temporary  regulation  made  when 
the  clearing  house  was  organized,  that  dishonoured 
cheques  received  in  the  morning  should  be  returned  be- 
fore noon,  was  relied  upon  as  a  ground  for  refusing  to 
receive  one  returned  in  the  afternoon,  the  refusal  being 
based  on  the  statement  that  the  securities  had  been  given 
up  early  in  the  afternoon.  An  attempt  was  also  made 
to  prove  a  usage  to  the  same  effect  as  the  rule.  The 
Court  held  that  a  custom  or  usage  of  trade  or  banking 
must  be  strictly  proved,  that  the  rule  in  question  only 
purported  to  be  a  temporary  one,  that  the  usage  alleged 
was  not  general,  and  the  rule  had  fallen  into  disuse,  and 
that  the  ordinary  rule  of  law  as  to  the  return  of  cheques 
for  which  there  are  no  funds  had  not  been  superseded. 
Previous  to  the  establishment  of  the  clearing  house  the 
undisputed  practice  was  to  return  such  cheques  at  3 
0  'clock. 

The  practice  of  the  Toronto  Clearing  House  was  con- 
sidered in  the  case  of  The  Bank  of  Hamilton  v.  The  Im- 
perial Bank,  where  a  depositor  of  the  plaintiff  bank 
drew  a  cheque  for  $5  which  the  bank  marked  good,  and 
which  he  raised  to  $500  and  deposited  in  the  Imperial 
Bank  and  drew  against  it.  It  was  sent  through  the  clear- 
ing house  and  paid  by  the  Bank  of  Hamilton,  which 
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discovered  the  fraud  the  next  day  and  sued  the  Imperial 
Bank.  All  the  Courts  decided  in  favor  of  the  Bank  of 
Hamilton.  In  the  judgment  of  the  Privy  Council  (Im- 
perial Bank  v.  Bank  of  Hamilton,  [1903]  A.  C.  at  p.  55) 
the  practice  is  referred  to  in  the  following  terms : — ' '  It 
is  proved  by  the  evidence  that  certified  cheques,  appar- 
ently in  order  and  presented  through  the  clearing  house, 
are  paid  as  a  matter  of  course,  and  that  it  is  not  usual 
with  bankers  to  turn  to  their  customers'  accounts  on  the 
day  marked  cheques  are  presented  for  payment  through 
the  clearing  house  to  see  whether  there  is  anything  wrong 
before  paying  them.  It  is,  however,  usual  to  check  the 
returns  with  the  customers'  accounts  the  next  day,  and 
then  to  enter  the  cheques  paid  the  day  before.  In  con- 
formity with  this  custom  the  Bank  of  Hamilton  paid 
the  cheque  on  January  27th,  without  looking  at  Bauer's 
account  in  their  ledger,  but  on  the  next  day  they  turned 
to  it  and  at  once  discovered  the  fraud.  The  Bank  of 
Hamilton  immediately  gave  notice  to  the  Imperial  Bank 
and  demanded  the  repayment  of  the  $495  overpaid." 
The  defence  was  that  the  Bank  of  Hamilton  was  negli- 
gent in  paying  the  forged  cheque  without  first  turning 
to  Bauer's  account,  and  that  notice  the  next  day  was  too 
late.  There  were  no  endorsers.  The  defence  was  over- 
ruled in  all  the  Courts,  and  the  practice  upheld. 

The  Canadian  Bankers'  Association,  incorporated  in 
1900  by  the  Act,  63-64  Victoria,  chapter  93,  is  authorized 
to  establish  clearing  houses  at  any  place  in  Canada,  and 
to  make  rules  and  regulations  for  their  operations.  The 
practice  of  presenting  cheques,  etc.,  through  the  clear- 
ing house  is  recognized,  and  any  delay  necessarily  occa- 
sioned thereby  would  be  excused.  A  bank  may  or  may 
not  become  a  member  of  the  clearing  house,  and  may 
withdraw  if  it  chooses.  By-law  No.  16  of  the  Association, 
which  is  to  be  found  in  the  Appendix,  contains  the  Rules 
and  Regulations  which  govern  clearing  houses  in  Canada. 

The  above  Act,  and  the  by-laws  of  the  Association 
made  in  accordance  with  its  provisions,  will  be  found  in 
the  Appendix  to  the  present  work. 
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77.  Lien  on  stock. — The  bank  shall  have  a  privi- 
leged lieu,  for  any  debt  or  liability  for  any 
debt  to  the  bank,  on  the  shares  of  its  own  capi- 
tal stock,  and  on  any  unpaid  dividends  of  the 
debtor  or  person  liable,  and  may  decline  to 
allow  any  transfer  of  the  shares  of  such  debtor 
or  person  until  the  debt  is  paid. 

2.  The  bank  shall,  within  twelve  months  after  the 

debt  has  accrued  and  become  payable,  sell  such 
shares :  Provided  that  notice  shall  be  given  to 
the  holder  of  the  shares  of  the  intention  of 
the  bank  to  sell  the  same,  by  mailing  the 
notice,  in  the  post  office,  post  paid,  to  the  last 
known  address  of  the  holder,  as  shown  by  the 
records  of  the  bank,  at  least  thirty  days  prior 
to  the  sale. 

3.  Upon  the  sale  being  made  the  president,  a  vice- 
president  or  the  general  manager  shall  exe- 
cute a  transfer  of  the  shares  to  the  purchaser 
thereof  in  the  usual  transfer  book  of  the  bank. 

4.  Such  transfer  shall  vest  in  the  purchaser  all 
the  rights  in  or  to  the  said  shares  which  were 
possessed  by  the  holder  thereof,  with  the  same 
obligation  of  warranty  on  his  part  as  if  he 
were  the  vendor  thereof,  but  without  any  war- 
ranty from  the  bank  or  by  the  officer  of  the 
bank  executing  the  transfer.  53  V.,  c.  31,  s. 
65.    Am. 

The  privileged  lien  given  to  the  bank  by  this  section 
on  its  shares  held  by  debtors  is  to  be  distinguished  from 
the  general  banker's  lien  on  securities  for  a  general  bal- 
ance considered  under  the  preceding  section.  The  lien  of 
the  present  section  is  the  creation  of  the  statute;  that 
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discussed  in  the  notes  on  the  preceding  section  is  part 
of  the  law  merchant,  and  is  not  mentioned  in  the  Act. 

By  section  43  it  is  provided  that  no  transfer  of  shares 
is  valid  unless  the  holder  pays  off  his  debts  and  liabili- 
ties if  required,  or  unless  his  remaining  shares  are  worth 
more  than  such  debts  and  liabilities.  Section  46  provides 
that  the  officers  of  the  bank  shall  not  execute  the  transfer 
of  shares  sold  under  execution,  until  all  debts,  liabilities 
and  liens  in  favor  of  the  bank  have  been  discharged. 

Under  a  clause  giving  a  company  the  right  to  refuse 
a  transfer  made  by  a  shareholder  indebted  to  the  com- 
pany, it  was  held  that  this  meant  indebted  on  any 
account:  £"0;  imrte  Stringer,  9  Q.  B.  D.  436  (1882);  that  it 
also  meant  "  indebted  whether  solely  or  jointly  with 
others;"  Bentham  Mills  Co.,  11  Ch.  D.  900  (1879);  and 
that  where  a  bill  was  taken  for  the  original  debt  the  right 
existed,  but  the  remedy  was  suspended  until  the  matur- 
ity of  the  bill:  London,  Birmingham,  etc.,  Banlcing  Co., 
34  Beav.  332  (1865). 

The  language  of  this  section,  "  any  debt  or  liability 
for  any  debt  to  the  bank,"  is  so  comprehensive  that  it 
would  appear  to  include  any  claim  of  the  bank  under 
which  the  holder  of  the  shares  might  ultimately  become 
liable  to  it. 

It  is  to  be  observed  that  the  general  lien  of  the  bank 
on  securities  or  deposits,  independently  of  special  con- 
tract, exists  only  when  the  debt  is  due  and  payable.  See 
the  notes  to  the  preceding  section. 

The  bank's  lien  would  not  have  priority  over  an  equit- 
able interest  of  which  it  had  notice  before  the  incurring 
of  the  debt  for  which  it  claimed  such  privilege:  Bradford 
Banking  Co.  v.  Briggs,  12  App.  Cas.  29  (1886). 

The  lien  would  exist  only  if  the  debt  or  liability  were 
against  the  holder  in  the  same  right  or  interest  as  that 
in  which  he  held  the  shares.  For  instance,  if  the  debt  or 
liability  was  personal  and  the  stock  were  held  by  him 
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''  as  executor,  administrator,  guardian  or  trustee  of  or 
for  some  person  named,"  as  provided  in  section  53,  or 
vice  versa,  there  would  be  no  lien.  Even  if  the  person  re- 
presented were  not  named,  and  the  shares  were  held  by 
him  simply  "  as  executor  "  or  "  in  trust,"  the  principle 
laid  down  in  Bank  of  Montreal  v.  Siveeny,  12  App.  Cas. 
617  (1887),  and  Murray  v.  Pinhett,  12  CI.  «&  F.  746  (1846), 
would  prevent  the  bank  from  obtaining  a  lien  after  notice 
that  the  shares  did  not  really  belong  to  its  debtor. 

A  bank  has  a  lien  on  its  shares  held  by  a  member  of  a 
firm  for  a  debt  due  to  it  by  such  firm :  In  re  CMnic  and 
Union  Bank,  14  Q.  L.  R.  289  (1888) ;  also  on  trust  shares 
for  the  debt  of  the  trustee  where  the  trust  has  not  been 
disclosed:  Neiv  London  Bank  v.  Brocklehank,  21  Ch.  D. 
302  (1882). 

The  bank  may  waive  its  right  of  lien,  but  care  should 
be  taken  in  case  it  holds  any  sureties  for  the  debt  or  lia- 
bility. Article  1959  of  the  Civil  Code  says :  "  The  surety- 
ship is  at  an  end  when  by  the  act  of  the  creditor  the 
surety  can  no  longer  be  subrogated  in  the  rights,  hypo- 
thecs and  privileges  of  such  creditor. ' '  The  English  law 
as  to  suretyship  is  to  the  same  effect. 

The  clause  requiring  the  bank  to  sell  the  shares  within 
twelve  months  after  the  debt  has  accrued  and  become 
payable  was  enacted  in  1890.  The  sale  should  be  by  auc- 
tion after  reasonable  publicity  and  notice.  The  thirty 
days'  notice  to  the  debtor  should  indicate  the  time  and 
place  of  sale.  If  the  bank  does  not  exercise  its  right  of 
sale  under  this  section  within  twelve  months  after  the 
maturity  of  the  debt,  it  would  then  need  to  fall  back  upon 
any  remedy  that  might  be  given  to  it  by  the  law  of  the 
province.  In  most  of  the  provinces  it  would  require  to 
get  judgment  and  sell  the  shares  under  execution,  when 
it  would  be  paid  by  preference  out  of  the  proceeds.  It 
would  also  be  liable  under  section  145  to  a  penalty  not 
exceeding  five  hundred  dollars. 
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78.  Sale  of  collaterals. — The  stock,  bonds,  deben- 
tures or  securities,  acquired  and  held  by  the 
bank  as  collateral  security,  may,  in  case  of 
default  in  the  payment  of  the  debt,  for  the 
securing  of  which  they  were  so  acquired  and 
held,  be  dealt  with,  sold  and  conveyed,  either 
in  like  manner  and  subject  to  the  same  restric- 
tions as  are  herein  provided  in  respect  of  stock 
of  the  bank  on  which  it  has  acquired  a  lien 
under  this  Act,  or  in  like  manner  as  and  sub- 
ject to  the  restrictions  under  which  a  private 
individual  might  in  like  circumstances  deal 
with,  sell  and  convey  the  same :  Provided  that 
the  bank  shall  not  be  obliged  to  sell  within 
twelve  months. 

2.  The  right  so  to  deal  with  and  dispose  of  such 
stock,  bonds,  debentures  or  securities  in  man- 
ner aforesaid  may  be  waived  or  varied  by  any 
agreement  between  the  bank  and  the  owner  of 
the  stock,  bonds,  debentures  or  securities.  53 
v.,  c.  31,  s.  66.    Am. 

The  stock,  bonds,  debentures  and  securities  referred 
to  in  this  section  are  those  enumerated  in  section  76  (c) 
as  the  ones  which  the  bank  may  take  as  collateral  security 
for  a  loan  made  by  it ;  and  the  special  securities  author- 
ized by  sections  86  and  88:  Re  Victor  Varnish  Co.,  16 
0.  L.  k  at  p.  343  (1908). 

If  any  such  securities  held  by  the  bank  as  collateral 
security  mature  before  the  debt  for  wliicli  tliey  are  held 
as  collateral,  the  bank  has  a  right  to  collect  them  and 
apply  them  in  payment  of  the  debt.  The  present  sec- 
tion has  reference  to  bonds  or  debentures  that  do  not 
mature  until  after  the  debt,  and  to  stock  and  other  simi- 
lar securities. 
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The  bank  is  bound  to  use  due  diligence  and  prudence 
in  realizing  on  these  securities.  It  may  either  proceed 
as  is  prescribed  for  its  own  shares  in  the  preceding  sec- 
tion, or  it  may  avail  itself  of  the  law  of  the  province  as 
to  the  disposal  of  articles  held  in  pledge,  in  the  same  way 
as  a  private  individual. 

Unless  there  be  a  special  agreement  to  that  effect, 
the  bank  does  not  acquire  a  title  to  the  collateral  securi- 
ties on  the  default  to  pay  the  debt.  If  the  collateral  be 
a  security  for  a  sum  of  money  the  bank  may  collect  it 
when  due;  if  it  be  stock  or  a  security  for  the  payment 
of  money  it  may  take  steps  to  have  it  sold.  At  English 
common  law  a  pledgee  may  sell  the  pledge  at  public 
auction  without  judicial  process  on  giving  the  debtor 
reasonable  notice  to  redeem:  Tucker  v.  Wilson,  1  Peere 
Williams  261  (1714);  Lockwood  v.  Eiver,  9  Modern  275 
(1742);  Pothonier  v.  Dmvson,  1  Holt  N.  P.  385  (181(5); 
Pigot  V.  Cuhleij,  15  C.  B.  N.  S.  701  (1864)  ;  Donald  v. 
Suckling,  L.  R.  1  Q.  B.  585  (1866) ;  Deverges  v.  Sandeuian, 
[1902]  1  Ch.  579.  In  the  Province  of  Quebec,  in  the  ab- 
sence of  a  special  agreement,  the  bank  would  require  to 
obtain  judgment,  and  then  seize  and  sell  in  the  ordinary 
way,  when  it  would  be  paid  by  privilege  out  of  the  pro- 
ceeds :  C.  C.  Art.  1971.  The  bank  has  the  option  of  ex- 
ercising these  remedies  or  of  pursuing  the  method  indi- 
cated in  section  77. 

Where  the  pledgor  has  only  a  limited  interest  in  the 
collateral,  the  bank  can  only  sell  such  interest.  Where 
there  is  the  right  to  sell  without  judicial  authority,  the 
sale  can  only  be  made  after  reasonable  notice  of  the 
time  and  place  of  sale,  unless  such  notice  has  been 
waived  by  agreement,  made  when  the  debt  was  con- 
tracted, or  when  the  time  of  payment  was  extended,  as 
provided  by  the  second  sub-section. 

Where  railway  bonds  were  deposited  with  a  bank  as 
collateral  security  to  a  promissory  note,  with  a  right  on 

m'l.e.a — 1,5 
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default  to  resell  ''  by  giving  notice  in  one  daily  paper, 
with  power  to  the  bank  to  buy  in  and  resell,"  it  was 
held  by  the  Court  of  Appeal  that  the  sale  should  be  by 
auction,  and  that  the  bank  had  no  power  to  sell  by  pri- 
vate contract.  See  also  a  discussion  of  what  would  be  a 
proper  notice:  Toronto  General  Trusts  v.  Central  On- 
tario Ry.  Co.,  10  0.  L.  E.  347  (1905). 

In  Healey  v.  Home  Bank,  2  0.  W.  N.  550 ;  18  0.  W.  E. 
71  (1911),  it  was  held  by  a  Divisional  Court,  that  a  pri- 
vate sale  by  the  bank,  after  the  notice  prescribed  by  the 
last  section,  of  South  African  land  warrants  pledged  to 
it  as  collateral  security,  was  valid. 

79.  Acquiring  real  estate. — The  bank  may  acquire 
and  hold  real  and  immovable  property  for  its 
actual  use  and  occupation  and  the  manage- 
ment of  its  business,  and  may  sell  or  dispose 
of  the  same,  and  acquire  other  property  in  its 
stead  for  the  same  purpose. 

2.  The  bank  shall  annually,  during  the  month  of 
January,  make  to  the  Minister  a  return  show- 
ing in  detail  the  fair  market  value  of  its  real 
and  immovable  property  held  under  this  sec- 
tion.   53  v.,  c.  31,  s.  67.    Am. 

This  would  not  prevent  the  bank  from  buying,  leas- 
ing, or  erecting  a  larger  building  than  was  needed  for  its 
own  business,  and  renting  the  portion  which  it  did  not 
actually  require.  The  validity  of  the  transaction  would 
turn  upon  whether  it  was  acquired  bona  fide  for  its  own 
business,  or  whether  it  was  entered  into  as  a  speculation 
in  violation  of  the  Act:  Horsey' s  Claim,  L.  E.  5  Eq.  561 
(1868).  The  bank  must  be  the  sole  judge  of  what  is  re- 
quired for  the  purpose  of  its  business:  Montreal  and 
St.  Lawrence  L.  &  P.  Co.  v.  Rolert,  [1906]  A.  C.  196. 

Sub-section  2  was  added  at  the  late  revision  after  a 

discussion    in    wliirli    it   was   charged   tliat   banks   were 
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erecting  large  office  buildings  as  real  estate  speculations 
in  violation  of  the  spirit  of  section  76.  The  penalty  for 
neglect  is  $50  a  day :  sec.  147b. 

80.  Mortgages  as  additional  security. — The  bank 
may  take,  hold  and  dispose  of  mortgages  and 
hypotheques  upon  real  or  personal,  immovable 
or  movable  property,  by  way  of  additional 
security  for  debts  contracted  to  the  bank  in 
the  course  of  its  business. 

2.  The  rights,  powers  and  privileges  which  the 
bank  is  by  this  Act  declared  to  have,  or  to  have 
had,  in  respect  of  real  or  immovable  proj^erty 
mortgaged  to  it,  shall  be  held  and  possessed 
by  it  in  respect  of  any  personal  or  movable 
property  which  is  mortgaged  or  hypothecated 
to  the  bank.    53  V.,  c.  31,  s.  68. 

This  section  is  substantially  the  same  as  that  in  the 
Bank  Act  of  1850,  of  the  old  Province  of  Canada,  which 
has  been  continued  in  the  succeeding  Acts.  By  section 
76  a  bank  is  prohibited,  except  as  authorized  by  the  Act, 
from  lending  money  or  making  advances  upon  the  secur- 
ity, mortgage,  or  hypothecation  of  any  lands,  tenements 
or  immovable  property,  or  of  any  ships  or  other  vessels, 
or  upon  the  security  of  any  goods,  wares  and  merchan- 
dise. The  present  section  contains  some  of  the  excep- 
tions. A  bank  may  not  lend  money  upon  such  security; 
but  it  may  take  mortgages  upon  such  property  by  way  of 
additional  security  for  debts  contracted  to  the  bank  in 
the  course  of  its  business. 

This  section  does  not  relieve  a  bank  from  any  of  the 
provisions  of  the  provincial  laws  respecting  such  mort- 
gages. Its  effect  is  simply  to  relieve  a  bank  to  the  ex- 
tent indicated  from  the  prohibition  of  section  76,  and 
to  allow  it  to  take  by  way  of  additional  security  what 
an  individual  might   take   as   a  primary  security,   and 
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subject  to  the  provincial  law,  as  to  form,  regulation, 
priority,  etc. 

It  will  be  observed  that  tlie  expression  used  is  "  debts 
contracted  "  and  not  "  debts  previously  contracted,"  as 
in  the  National  Banking  Act  of  the  United  States.  Our 
jurisprudence  has  not  been  uniform  as  to  whether  our 
Act  should  be  construed  in  the  same  sense  as  that  of  the 
United  States.  All  are  agreed  that  a  mortgage  cannot 
be  taken  to  secure  future  advances.  Opinions  differ  as 
to  whether  it  can  be  taken  to  secure  a  debt  contracted 
simultaneously  with  the  taking  of  the  mortgage  as  addi- 
tional security.  The  weight  of  authority  would  appear 
to  be  that  possibly  it  may  be  taken  at  the  same  time,  pro- 
vided it  be  clear  that  the  money  is  not  really  advanced  on 
the  security  of  the  mortgage.  In  a  simultaneous  trans- 
action the  presumption  would  be  against  its  validity,  and 
if  only  a  very  short  time  intervened  this  might  be  taken 
as  a  suspicious  circumstance. 

This  question  was  discussed  in  two  cases — one  in 
Upper  Canada  before  Confederation,  and  the  other  in 
Quebec  since  that  event.  In  the  former  of  these  cases. 
The  Commercial  Bank  v.  Bank  of  Upper  Canada,  7  Grant 
(1859),  at  page  430,  Chief  Justice  Robinson  says:  "  It  is 
quite  true  that  whenever  the  money  is  advanced,  whether 
it  be  just  before  or  at  the  time  of  making  the  mortgage, 
then  there  is  literally  a  debt  due,  but  not  a  debt  con- 
tracted in  tlie  course  of  the  business  of  the  bank,  that  is, 
of  its  legitimate  and  proper  business,  which  the  lending 
money  upon  mortgage  of  real  property  certainly  cannot 
be,  until  the  statutes  are  repealed  or  altered.  When  it 
is  sliown  that  the  mortgage  in  any  case  was  taken  by  a 
bank  "  as  an  additional  security  for  a  debt  contracted  to 
it  in  the  course  of  its  business,"  then  the  (juestion  occurs 
whether  that  can  only  be  taken  to  mean  a  debt  that  had 
been  previously  incurred  with  it  in  the  course  of  its 
business,  or  wliether  a  mortgage  may  not  be  taken  as 
an  additional  security  for  a  debt  that  had  no  previous 
existence,  but  which  the  bank  was  about  to  allow  a  party 
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to  contract,  by  advancing  him  money  at  that  time  in 
the  proper  course  of  their  business.  ...  I  think  it 
might  perhaps  be  held  that  the  spirit  and  intention  of  the 
Act  are  not  opposed  to  it,  and  that  a  mortgage  so  taken 
might  be  upheld,  when  it  appears  that  the  mortgage  was 
really  and  in  truth  taken  to  secure  the  transaction  upon 
the  bill,  and  not  that  the  bill  was  created  for  the  mere 
purpose  of  upholding  and  giving  color  to  the  mortgage. 
That  would  be  a  question  of  fact,  upon  which  the  con- 
clusion that  a  jury  might  come  to  would  be  in  general 
so  uncertain  that  I  dare  say  the  banks  will  not  think  it 
prudent  to  risk  their  money  on  a  real  security  in  any 
such  case,  where  the  nature  of  the  transaction  might 
appear  to  be  at  all  equivocal — so  long,  I  mean,  as  the 
present  statutes  continue  in  force." 

In  the  Quebec  case.  Bank  of  Toronto  v.  Perkins,  1 
Dorion  362  (1881),  Dorion,  C.J.,  in  giving  the  judgment 
of  the  Court,  said:  "  I  am  of  opinion  that  the  transfer 
made  to  the  appellant  of  a  mortgage  to  secure  an  advance 
made  on  a  promissory  note  discounted  at  the  same  time 
that  the  transfer  was  made,  is  an  evasion  of  the  Banking 
Act,  34  Vict.  chap.  5,  sec.  40,  which  forbids  banks  to 
advance  on  the  security  of  real  estate,  and  that  this  pro- 
hibition being  in  the  public  interest,  a  law  of  public 
policy,  the  transfer  made  by  Bonnell  to  the  appellant 
was  null  and  void.  The  whole  policy  of  the  law  is  against 
such  transactions.  The  one  under  consideration  cannot 
come  under  section  41  of  the  Act,  for  it  is  not  a  debt 
contracted  in  the  ordinary  course  of  its  business.  Banks 
do  not  usually  take  mortgages  to  secure  the  notes  which 
they  discount.  Section  41  of  the  Banking  Act  is  not  for 
the  purpose  of  nullifying  the  disposition  contained  in 
the  46tli  section,  but  merely  to  enable  the  bank  to  secure 
themselves  against  the  possibility  of  a  loss  by  reason  of 
a  change  in  the  position  of  the  debtor  or  his  indorsers, 
after  the  loan  has  been  made. ' ' 

This  case  was  taken  to  the  Supreme  Court,  where  the 
judgment    holding    the    mortgage    to    be    invalid    was 
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affirmed.  The  language  of  some  of  the  Judges  would 
seem  to  imply  that  they  considered  the  transaction  void, 
because  the  mortgage  was  taken  at  the  same  time  as 
the  note  was  discounted,  or  rather  before,  while  some  of 
the  others  were  not  prepared  to  put  it  on  that  ground. 
All  of  them,  however,  agreed  that  the  real  transaction 
was  a  loan  upon  the  security  of  the  mortgage,  which  was 
a  violation  of  the  Banking  Act,  and  consequently  void: 
8  S.  C.  Can.  603  (1883). 

The  above  case  was  followed  in  Canadian  Banh  of 
Commerce  v.  McDonald,  3  Western  L.  E.  90  (1906),  where 
it  was  held  that  mortgages  taken  at  the  time  of,  or  imme- 
diately after,  the  advance  by  the  bank,  were  invalid  under 
this  section,  but  that  the  loan  was  not  illegal  and  the  bank 
was  entitled  to  judgment  for  the  money  it  had  advanced. 
Also  followed  in  Thien  v.  Bank  of  B.  'n.  A.,  4:  Alta.  228 
(1912). 

This  section  of  the  Act  does  not  purport  to  give  a 
bank  any  right  under  a  mortgage  upon  real  or  personal 
property  beyond  what  might  be  claimed  by  an  individual 
under  the  law  of  the  province  where  the  transaction  takes 
place;  so  that  the  provincial  law  as  to  the  form  of  tlie 
mortgage,  its  registration,  etc.,  would  apply.  Thus  in 
tlie  Province  of  Quebec,  where  the  law  does  not  recognize 
chattel  mortgages  or  mortgages  on  personal  property, 
the  present  section  would  not  make  them  valid  or  legal 
in  favor  of  a  bank  even  as  an  additional  security.  This, 
of  course,  is  apart  from  the  rights  under  the  security 
of  standing  timber  and  timber  licenses :  sec.  84 ;  and  ad- 
vances for  building  ships:  sec.  85;  and  under  bills  of 
lading  and  warehouse  receipts:  sec.  86;  and  under  the 
assignment  by  way  of  security:  sec.  88. 

Vessels  being  personal  property  the  present  section 
would  authorize  the  taking  of  mortgages  on  them  by  way 
of  additional  security.  Those  upon  British  vessels  are 
governed  by  the  Imperial  Merchant  Shipping  Act,  1894, 
57-58  Vict.  chap.  60,  sec.  31 ;  those  upon  Canadian  vessels 
by  R.  S.  C.  chap.  113.  As  to  mortgages  on  vessels  for 
advances  for  their  construction,  see  sec.  85  of  this  Act. 
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The  bank  may  take  such  mortgages  as  additional  se- 
curity from  its  debtor,  either  by  taking  from  him  a 
mortgage  on  his  own  property,  or  by  taking  from  him 
an  assignment  of  a  mortgage  which  he  holds  on  the  pro- 
perty of  another,  or  by  taking  it  as  additional  security 
from  a  third  party. 

The  powers  which  a  bank  may  exercise  with  respect  to 
real  estate  on  which  it  holds  a  mortgage  are  set  out  in 
sections  81,  82  and  83.  All  the  powers  conferred  by  these 
sections  as  to  such  real  estate  are  by  this  section  made 
applicable  to  personal  property  as  well.  '  This  would 
include  the  right  to  deal  with  and  dispose  of  such  pro- 
perty in  the  same  manner  as  individuals  would  have  the 
right  to  do. 

A  question  may  arise  as  to  whether  the  word 
"  debts  "  is  here  used  in  the  narrower  sense  of  the 
English  law  as  a  sum  of  money  due,  or  in  the  broader 
sense  of  an  obligation  or  liability  as  in  the  civil  law. 
For  example,  if  a  bank  agreed  to  purchase  debentures 
to  be  delivered  at  a  future  time,  could  it  take  a  mortgage 
on  real  or  personal  property  as  additional  security  for 
the  debt  or  liability  thus  contracted?  It  is  possible  that 
the  meaning  given  to  the  word  debt  in  this  connection 
might  be  governed  by  the  law  of  the  province.  In  the 
case  of  Carver  v.  Braintree,  2  Storey's  U.  S.  Circuit 
Court  Reports,  432  (1843),  it  was  held  that  in  a  statute 
making  members  of  a  corporation  personally  liable  for 
"  debts  contracted  "  by  the  corporation,  the  words  in- 
cluded not  only  debts  in  the  narrower  or  technical  sense 
but  any  liabilities  incurred  by  the  corporation.  See  to 
the  same  effect  Mill  Dam  Foundry  v.  Hovey,  21  Picker- 
ing (Mass.)  417  (1839). 

ILLUSTRATIONS. 

1.  The  act  of  1842  authorized  banks  to  hold  mort- 
gages and  hypotheques  on  real  estate  and  property  as 
additional  security  for  debts  contracted  with  them  in 
the  course  of  their  dealings.     This  was  held  to  mean 
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real  property  only,  and  refer  to  pre-existing  debts ;.  Mc- 
Donell  V.  Bank  of  Upper  Cawada,  7  U.  C.  Q.  B.  252 
(1850). 

2.  The  Bank  of  Upper  Canada  having  by  its  charter 
no  right  to  hold  vessels,  either  as  owner  or  mortgagee, 
is  not  liable  for  supplies  to  the  vessel,  either  on  inaplied 
assumpsit  or  the  promise  of  the  directors:  Lyman  v. 
Bank  of  Upper  Canada,  8  U.  C.  Q.  B.  354  (1852). 

3.  Mortgages  may  be  taken  as  additional  security 
simultaneously  with  the  discount  of  notes  to  which  they 
are  collateral :  Commercial  Bank  v.  Bank  of  Upper  Can- 
ada, 7  Grant    250  (1859). 

4.  The  Bank  of  Upper  Canada  was  held  entitled  to 
take  as  security,  for  previous  advances,  the  interest  of 
a  railway  company  in  a  contract  for  the  construction  of 
certain  cars,  and  to  lease  them  to  the  railway  company : 
Bank  of  Upper  Canada  v.  Killaly,  21  U.  C.  Q.  B.  9  (1861). 

5.  An  unregistered  chattel  mortgage  taken  as  addi- 
tional security  upheld  against  an  assignee  in  insolvency: 
Bank  of  Montreal  v.  McWhirter,  17  U.  C.  C.  P.  506 
(1867). 

6.  A  customer  deposited  title  deeds  with  a  bank.  He 
swore  tliat  the  mortgage  tliereby  created  was  to  secure 
future  advances;  the  manager  of  the  bank  that  it  was  as 
additional  security  for  past  indebtedness.  The  legality 
of  the  latter  position  and  the  banker's  knowledge  of  the 
law  were  circumstances  that  partly  led  the  Court  to 
accept  this  view:  Royal  Canadian  Bank  v.  Cummer,  15 
Grant  627  (1869). 

7.  A  mortgage  was  taken  by  a  bank  as  additional 
security  for  notes  under  discount,  and  renewals.  Sums 
were  paid  in  on  other  transactions,  and  these  notes  were 
paid  by  cheques  drawn  against  the  proceeds  of  other 
discounted  notes.  Held,  that  this  mode  of  keeping  the 
accounts  liad  not  operated  as  a  discharge  of  the  mort- 
gage debt:  Cameron  v.  Kerr,  3  Out.  A.  R.  30  (1878); 
Dominion  Bank  v.  Oliver,  17  O.  R.  402  (1889). 
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8.  A  mortgage  or  pledge  of  timber  limits  in  Quebec 
' '  for  advances  made  and  to  be  made  "  by  a  bank,  is  valid 
as  to  the  former,  and  invalid  as  to  the  latter:  Grant  v. 
Banque  Nationale,  9  0.  E.  411  (1885). 

9.  Where  a  bank  has  taken  a  chattel  mortgage  as  addi- 
tional security,  it  may  arrange  for  a  sale  and  disposal  of 
the  mortgaged  property.  This  is  not  a  dealing  in  goods, 
but  a  realization  of  its  securities  :  Stewart  v.  Union  Bank, 
15  Ont.  A.  E.  749  (1888). 

10.  An  indorser  took  a  mortgage  on  real  estate  be- 
longing to  a  company  to  secure  his  indorsements  of  the 
company's  paper  discounted  by  a  bank.  He  assigned  the 
mortgage  to  the  bank  before  the  contemplated  indorse- 
ments. This  was  not  a  violation  of  section  45  of  the 
Bank  Act,  E.  S.  C.  chap.  120:  Essex  Land  Co.,  Trout's 
Case,  21  0.  E.  367  (1891). 

11.  A  bank  took  a  mortgage  on  real  estate  as  addi- 
tional security  to  secure  notes.  An  indorser  of  one  of 
the  notes  being  sued,  pleaded  that  the  bank  had  released 
some  of  the  land  without  his  consent.  It  was  held  that 
this  was  no  defence  to  the  action  on  the  note,  but  the 
Court  reserved  his  right  to  make  the  bank  account  to 
him  for  its  dealings  with  the  property  when  the  security 
had  answered  its  purpose,  or  the  debt  was  paid  by  the 
sureties,  or  the  application  of  the  moneys  from  the 
security  could  be  properly  ascertained:  Molsons  Bank 
V.  Heiiig,  26  0.  E.  276   (1895). 

12.  A  bank  may  take  an  assignment  of  debts  as  addi- 
tional securitv:  Rennie  v.  Quebec  Bank,  3  0.  L.  E.  541 
(1902). 

13.  Where  mortgages  were  taken  by  a  bank  as  addi- 
tional security  for  debts  due  by  the  mortgagor,  and  also 
as  collateral  to  future  advances  by  the  bank  to  him,  they 
were  held  to  be  good  as  to  the  debts  actually  due  although 
bad  as  to  the  future  advances,  and  also  good  as  to  inter- 
est  on   the   past   due   debts,    taxes    on   the   mortgaged 


234  THE  BANK  ACT.  [S.  80 

properties,  etc. :    Thomson  v.  Stiheman,  29  0.  L.  R.  146 
(1913). 

14.  An  assignment  of  a  mortgage  taken  colorably  as 
additional  security  on  tlie  discounting  of  a  note,  when 
the  advance  was  in  reality  made  on  the  security  of  the 
mortgage,  is  null:  Bank  of  Toronto  v.  Perkins,  8  S.  C. 
Can.  603  (1883) ;  Canadian  Bank  of  Commerce  v.  McDon- 
ald, 3  Western  L.  R.  90  (1906). 

15.  Where  an  accommodation  indorser  paid  to  a  bank 
a  note  that  had  been  discounted,  he  was  held  entitled  to 
a  mortgage  on  real  estate  given  by  the  maker  to  the 
bank  as  collateral.  It  was  urged  in  review  for  the  first 
time  that  this  mortgage  was  null  as  having  being  given 
for  future  advances.  This  claim  was  not  allowed,  not 
having  been  pleaded  or  legally  proved :  McCaffrey  v.  La 
Banqiie  du  Peuple,  Q.  R.  5  S.  C.  135  (1894). 

16.  A  chattel  mortgage  taken  simultaneously  with  the 
discount  of  a  note  by  a  bank  is  void:  Bathgate  v.  Mer- 
chants Bank,  5  Man.  R.  210  (1888). 

17.  A  debtor  to  a  bank  mortgaged  to  it  certain  stock 
in  trade,  and  all  future  stock  to  be  acquired  during  the 
currency  of  the  mortgage,  and  assigned  book  debts,  and 
agreed  to  assign  all  future  book  debts  of  the  business  as 
security  for  the  debt  of  the  bank.  The  chattel  mortgage, 
besides  the  usual  proviso  for  redemption,  seizure  and 
sale  in  case  of  default,  etc.,  and  for  application  of  the 
proceeds,  and  covenants  for  payment,  contained  a  coven- 
ant on  the  part  of  the  bank  to  pay  the  then  commercial 
indebtedness  of  the  mortgagor,  and  the  expense  of  run- 
ning the  business  out  of  the  proceeds  of  the  sale  of  the 
stock,  and  the  book  accounts  and  debts ;  but  not  so  as  to 
increase  the  then  indebtedness  to  the  bank,  all  moneys 
received  being  paid  into  the  bank.  When  default  occur- 
red the  bank  took  possession  and  sold,  there  not  being 
enough  to  pay  what  was  due  to  it.  It  was  held  that  the 
securities  taken  were  valid  under  the  Bank  Act;  R.  S.  C. 
chap.  120,  and  that  the  debtor  could  not  compel  the  bank 
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to  pay  the  other  creditors  or  to  share  with  them :  Gillies 
V.  Commercial  Bank,  10  Man.  R.  460  (1895). 

18.  "Where  a  bank  has  taken  a  bill  of  sale  of  horses 
as  additional  security  for  a  debt  and  sold  some  of  the 
horses  to  the  defendant  and  took  his  notes  therefor,  the 
bank  is  entitled  to  recover  on  such  notes :  Bank  of  Hamil- 
ton V.  Donaldson,  13  Man.  R.  378  (1901). 

19.  A  customer  of  a  bank  gave  a  mortgage  by  the  de- 
posit of  title  deeds  to  secure  advances  to  be  made.  This 
was  ultra  vires,  but  afterwards,  when  the  bank  sued,  on 
condition  of  its  not  taking  judgment,  he  agreed  that  the 
deeds  should  be  a  security  for  the  sum  for  which  judg- 
ment was  about  to  be  signed.  This  was  held  to  be  a  valid 
security  for  a  debt  previously  incurred:  National  Bank 
of  Australasia  v.  Cherry,  L.  R.  3  P.  C.  299  (1870). 

20.  The  charter  of  a  bank  prohibited  its  making 
advances  on  merchandise.  A  statute  allowed  owners  of 
sheep  to  give  a  preferential  lien  on  the  clip  of  wool  from 
season  to  season.  It  was  held  that  such  a  lien  given 
to  the  bank  for  advances  was  valid:  Ayers  v.  South  Aus- 
tralian Banking  Co.,  L.  R.  3  P.  C.  548  (1871). 

81.  Purchases  of  realty.  —  The  bank  may  pur- 
chase any  lands  or  real  or  immovable  property 
offered  for  sale — 

{a)  under  execution,  or  in  insolvency,  or  under 
the  order  or  decree  of  a  court,  as  belonging 
to  any  debtor  to  the  bank;  or, 

(&)  by  a  mortgagee  or  other  encumbrancer,  hav- 
ing priority  over  a  mortgage  or  other  encum- 
brance held  by  the  bank ;  or, 

(c)  by  the  bank  under  a  power  of  sale  given  to  it 
for  that  purpose,  notice  of  such  sale  by  auc- 
tion to  the  highest  bidder  having  been  first 
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given  by  advertisement  for  four  weeks  in  a 
newsjoaper  published  in  the  county  or  elec- 
toral district  in  which  such  lands  or  property 
is  situate,  in  cases  in  wdiich,  under  similar  cir- 
cumstances, an  individual  could  so  purchase, 
without  any  restriction  as  to  the  value  of  the 
property  which  it  may  so  purchase,  and  may 
acquire  a  title  thereto  as  any  individual,  pur- 
chasing at  sheriff's  sale,  or  under  a  power  of 
sale,  in  like  circumstances  could  do,  and  may 
take,  have,  hold  and  dis230se  of  the  same  at 
pleasure.    53  V.,  c.  31,  s.  69.    Am. 

This  section  does  not  purport  to  interfere  with  the 
laws  of  the  several  provinces  which  contain  varying  pro- 
visions relating  to  the  sale  and  purchase  of  mortgaged 
real  property.  It  simply  puts  a  bank  in  the  same  posi- 
tion as  an  individual  creditor  with  reference  to  purchas- 
ing real  property  belonging  to  its  debtors,  or  on  which 
it  has  a  mortgage  or  other  encumbrance.  This  is  one 
of  the  matters  within  the  exclusive  jurisdiction  of  the 
provincial  legislatures  under  section  92  (13)  and  (14), 
relating  to  property  and  civil  rights,  and  the  adminis- 
tration of  justice. 

Before  1890  the  Bank  Acts  did  not  contain  the  above 
words  autliorizin,i>"  the  bank  to  purchase  lands  "  offered 
for  sale  by  a  mortgagee  or  other  encumbrancer  having 
priority  over  a  mortgage  or  other  encumbrance  held  by 
the  bank."  An  individual  having  a  second  mort.^-age  has 
the  same  right  to  purchase  as  a  stranger,  and  to  buy 
the  property  at  less  than  its  value,  even  if  he  himself 
be  in  actual  possession  when  the  sale  is  held :  Shaw  v. 
Bnnny,  33  Beav.  494  (1864) ;  Kirku-ood  v.  Tliompson, 
12  L.  T.  N.  S.  811  (1865) ;  Barron  v.  Yemen,  3  0.  R.  at 
p.  133  (1883).  A  mortgagee  exercising  the  power  of  sale 
cannot  become  tlio  ])urcliaser  either  directly  or  indi- 
rect! v. 
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A  power  of  sale  in  a  mortgage  is  something  unknown 
to  the  law  of  Quebec.  The  nearest  approach  to  it  would 
perhaps  be  a  power  of  attorney  to  sell,  and  even  this  is 
not  used.  Even  if  anything  of  the  kind  were  attempted 
the  section  would  not  give  the  bank  the  right  to  purchase 
the  mortgaged  lands,  as  under  similar  circumstances  in 
Quebec  a  private  individual  could  not  so  purchase.  The 
regular  remedy  would  be  for  the  bank  to  sue  on  its  mort- 
gage, and  then  to  have  the  lands  seized  and  sold  by  the 
sheriff,  unless  they  are  brought  to  sale  by  another  exe- 
cution creditor.  The  plaintiff  or  any  other  creditor  may 
buy  the  property  at  the  sheriff's  sale.  Such  a  sale 
purges  the  land  of  hypothecary  and  other  privileged 
claims,  creditors  ranking  on  the  proceeds  according  to 
their  respective  priorities. 

The  bank  may  also  purchase  personal  or  movable  pro- 
perty mortgaged  or  hypothecated  to  it,  when  brought  to 
sale  in  the  manner  pointed  out  in  this  section :  sec.  80. 

82.  Title  to  mortgaged  property. — The  bank  may 
acquire  and  hold  an  absolute  title  in  or  to  real 
or  immovable  property  mortgaged  to  it  as  se- 
curity for  a  debt  due  or  owing  to  it,  either  by 
the  obtaining  of  a  release  of  the  equity  of  re- 
demjDtion  in  the  mortgaged  property,  or  by 
procuring  a  foreclosure,  or  by  other  means 
whereby,  as  between  individuals,  an  equity  of 
redemption  can,  by  law,  be  barred,  or  a  trans- 
fer of  title  to  real  or  immovable  property  can, 
by  law,  be  effected,  and  may  purchase  and 
acquire  any  prior  mortgage  or  charge  on  such 
property. 

2.  Nothing  in  any  charter.  Act  or  law  shall  be 
construed  as  ever  !having  been  intended  to 
prevent  or  as  preventing  the  bank  from 
acquiring  and  holding  an  absolute  title  to  and 
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in  any  such  mortgaged  real  or  immovable  pro- 
perty, whatever  the  value  thereof,  or  from 
exercising  or  acting  upon  any  power  of  sale 
contained  in  any  mortgage  given  to  or  held 
by  the  bank,  authorizing  or  enabling  it  to  sell 
or  convey  any  property  so  mortgaged.  53  V., 
c.  31,  s.  71;  63-64  v.,  c.  26,  s.  14. 

The  terms  ''  equity  of  redemption,"  and  ''  foreclo- 
sure "  used  in  this  section  are  unknown  to  Quebec  law, 
and  the  means  indicated  are  not  applicable  to  that  pro- 
vince. There  a  mortgage  is  a  mere  pledge  or  hypotheque 
of  the  property;  the  ownership  and  title  remain  in  the 
mortgagor,  x^s  mentioned  under  the  last  section,  a  mort- 
gage creditor  there  realizes  on  his  mortgage  by  getting 
judgment,  issuing  execution,  seizing  and  sehing  the  mort- 
gaged property  by  the  sheriff. 

Under  the  last  clause  of  sub-section  1  the  bank  could 
acquire  prior  mortgages  in  Quebec  as  well  as  in  other 
provinces;  and  although  the  language  of  the  first  part 
of  that  sub-section  is  inapt,  it  would  probably  be  held  to 
be  sufficient  to  authorize  the  bank  to  receive  from  the 
mortgagor  a  surrender  or  transfer  of  his  rights  or  inter- 
est in  the  property. 

Before  these  rights  had  been  expressly  conferred  on 
banks,  it  was  held  that  they  had  been  impliedly  given: 
Bank  of  Upper  Canada  v.  Scott,  6  Grant  451  (1858).  See 
to  the  same  effect :  Bank  of  Neiv  South  Wales  v.  Camp- 
bell, 11  A^V.  Cas.  192  (1886). 

By  section  80,  a  bank  has  hke  powers  as  to  personal 
property  mort.^-a^'cd  or  hypothecated  to  it. 

83.  Immovable  property  to  be  sold.— No  bank 
shall  hold  any  real  or  immovable  property, 
howsoever  acquired,  except  such  as  is  required 
for  its  own  use,   for  any  period  exceeding 
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seven  years  from  the  date  of  the  acquisition 
thereof,  or  any  extension  of  such  period  as 
in  this  section  provided,  and  such  property 
shall  be  absolutely  sold  or  disposed  of,  within 
such  period  or  extended  period,  as  the  case 
may  be,  so  that  the  bank  shall  no  longer  retain 
any  interest  therein  unless  by  way  of  security. 

2.  The  Treasury  Board  may  direct  that  the  time 

for  the  sale  or  disposal  of  any  such  real  or 
immovable  property  shall  be  extended  for  a 
further  period  or  periods,  not  to  exceed  five 
years. 

3.  The  whole  period  during  which  the  bank  may 

so  hold  such  property  under  the  foregoing 
provisions  of  this  section  shall  not  exceed 
twelve  years  from  the  date  of  the  acquisition 
thereof. 

4.  Any  real  or  immovable  property,  not  required 

by  the  bank  for  its  own  use,  held  by  the  bank 
for  a  longer  period  than  authorized  by  the 
foregoing  provisions  of  this  section,  shall  be 
liable  to  be  forfeited  to  His  Majesty  for  the 
use  of  the  Dominion  of  Canada:  Provided 
that — 

(a)  no  such  forfeiture  shall  take  effect  until  the 
expiration  of  at  least  six  calendar  months 
after  notice  in  writing  to  the  bank  by  the 
Minister  of  the  intention  of  His  Majesty  to 
claim  the  forfeiture;  and, 

(&)  the  bank  may,  notwithstanding  such  notice, 
before  the  forfeiture  is  effected,  sell  or  dispose 
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of  the  property  free  from  liability  to   for- 
feiture. 

5.  The  provisions  of  this  section  shall  apply  to 
any  real  or  innnovable  property  heretofore 
acquired  by  the  bank  and  held  by  it  at  the 
time  of  the  coming  into  force  of  this  Act.  63- 
64  v.,  c.  26,  s.  14. 

The  first  part  of  the  above  sub-section  1  providing 
that  a  bank  shall  not  hold  any  real  property  not  required 
for  its  own  use  more  than  seven  years,  was  a  proviso  to 
section  70  of  the  Act  of  1890.  As  pointed  out  in  the  first 
edition  of  this  work,  no  penalty  was  provided  except  one 
of  $500,  and  nothing  was  said  as  to  what  would  become 
of  the  property.  This  was  remedied  in  1900  by  enacting 
the  remainder  of  the  section  which  was  made  retroactive. 

84.  Loans  on  standing  timber. — The  bank  may 
lend  money  upon  the  security  of  standing  tim- 
ber, and  the  rights  or  licenses  held  by  persons 
to  cut  or  remove  such  timber.  63-64  Y.,  c.  26, 
s.  16. 

This  is  an  addition  to  the  general  powers  of  a  bank  as 
found  in  section  76.  The  authorization  of  loans  upon  the 
security  of  standing  timber  may  be  said  to  be  a  deroga- 
tion from  the  prohibition  to  lend  upon  the  security  of 
land  or  immovable  property,  contained  in  the  latter  part 
of  that  section,  as  standing  timber  is  land.  The  security 
of  standing  timber  or  of  timber  licenses  is  not  put  upon 
the  same  footing  as  mortgages  upon  real  or  personal 
property.  A  bank  is  only  authorized  to  take  the  latter 
as  additional  security  for  debts  contracted  to  it  in  the 
course  of  its  business.  Nor  is  it  authorized  to  deal  with 
such  timber  or  licenses  as  it  may  do  with  negotiable 
securities.  It  may  deal  in,  discount,  lend  money  and 
make  advances  upon  these  latter  or  take  them  as  col- 
lateral security.  As  to  the  former  the  present  section 
merely  autliorizes  the  bank  to  lend  money  upon  them. 
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Under  the  Bank  Act  of  1871,  it  was  held  in  Grant  v. 
La  Banque  Nationale,  9  Q.  R.  -ill  (1885),  that  as  to  ad- 
vances on  timber  limits  before  the  pledge  was  made  the 
security  was  valid;  but  that  as  to  future  advances  the 
pledge  of  the  limits  was  invalid. 

Such  rights  or  licenses  have  been  sometimes  treated 
as  personal  and  sometimes  as  real  property.  For  a  full 
discussion  of  the  question  in  so  far  as  the  law  of  Ontario 
is  concerned,  see  Hoeffler  v.  Irwin,  8  0.  L.  R.  740  (1904), 
where  it  was  decided  by  the  Court  of  Appeal  that  they 
were  an  interest  in  land.  In  McPherson  v.  TemisJcaming, 
[1913]  A.  C.  145,  the  matter  was  finally  settled  by  the 
Privy  Council  in  the  same  sense.  This  last  judgment 
followed  Glenivood  Lumber  Co.  v.  Phillips,  [1904]  A.  C. 
405,  an  appeal  from  Newfoundland  where  the  licenses 
were  similar  to  those  of  Ontario.  Those  of  most  if  not 
all  the  other  provinces  are  to  the  same  effect. 

The  form  in  which  the  security  should  be  taken  would 
require  to  comply  with  the  laws  and  regulations  of  the 
province  where  the  timber  was  situate.  The  Act  has  not 
prescribed  any  form.  The  regulations  of  the  provincial 
government  which  issued  them,  and  the  local  laws  as  to 
registration,  priority,  etc.,  would  govern. 

The  time  limit  prescribed  by  section  83  would  apply 
to  this  section. 

84a.  Loans  to  receivers  and  liquidators. — The 

bank  may  lend  money  to  a  receiver,  to  a  re- 
ceiver and  manager,  or  to  a  liquidator  ap- 
pointed under  any  winding-up  Act,  provided 
such  receiver,  receiver  and  manager  or  liqui- 
dator has  been  duly  authorized  or  empowered 
to  borrow;  and,  in  respect  of  any  money  so 
lent,  the  bank  may  take  security,  with  or  with- 
out personal  liability,  from  such  receiver,  re- 
ceiver and  manager,  or  liquidator,  to  such  an 

m'l.b.a — 16 
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amount,  and  upon  such  property  and  assets, 
as  may  be  directed  or  authorized  by  any  court 
of  competent  jurisdiction.    New. 

In  this  section  a  receiver  would  include  a  person 
appointed  to  take  charge  of  property  in  litigation  by  way 
of  equitable  execution,  and  under  the  equitable  jurisdic- 
tion of  the  Court  in  those  provinces  where  the  laws  are 
based  upon  the  law  of  England,  or  under  provincial 
legislation  such  as  section  17  of  the  Ontario  Judicature 
Act  of  1913,  chapter  19,  or  in  the  province  of  Quebec 
under  Article  955  of  the  Code  of  Civil  Procedure.  Where 
the  property  in  question  is  a  going  business  and  it  is 
desirable  to  preserve  the  good  will,  he  may  be  given 
power  to  carry  it  on,  and  is  then  usually  called  receiver 
and  manager.  These  names  are  also  applied  to  persons 
put  in  charge  of  property  or  business  at  the  instance 
of  holders  of  bonds  or  debentures  of  companies  where 
default  has  been  made  under  the  provisions  of  the  mort- 
gage deed. 

Under  the  Dominion  Winding-up  Act,  R.  S.  C.  chap. 
144,  sec.  34,  "  The  liquidator  may,  with  the  approval  of 
the  Court  .  .  .  (h)  carry  on  the  business  of  the  com- 
pany so  far  as  is  necessary  to  the  beneficial  winding-up 
of  the  same. ' '  The  section  would  also  apply  to  a  provin- 
cial winding-up  Act,  even  if  the'  official  were  not  called 
a  liquidator,  but  called  a  curator  as  in  New  Brunswck  or 
by  some  other  name.  The  question  in  each  case  would  be 
whether  the  law  gave  him  power  to  borrow  and  whether 
the  necessary  conditions  were  complied  with. 

The  section  is  a  new  one,  but  it  is  probably  declara- 
tory of  the  old  law.  The  bank  had  always  power  to  lend 
to  one  who  had  the  legal  right  to  borrow,  subject  to  the 
limitations  and  restrictions  imposed  by  the  Act.  Not- 
withstanding the  general  language  of  the  section,  the 
conditions  imposed  by  the  Act  as  to  when  and  how  the 
bank  may  lend  upon  particular  securities  such  as  mort- 
gages, bills  of  lading,  warehouse  receipts,  etc.,  will  apply 
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to  the  loans  authorized  by  this  section.  The  Court  names 
the  amount  of  the  loan,  and  the  property  and  assets  to  be 
given  as  security;  but  is  not  authorized  to  override  the 
prohibitions  of  the  Act. 

85.  Advances  for  shipbuilding. — Every  bank  ad- 
vancing money  in  aid  of  the  building  of  any 
ship  or  vessel  shall  have  the  same  right  of 
acquiring  and  holding  security  upon  such  ship 
or  vessel,  while  building  and  v^hen  completed, 
either  by  way  of  mortgage,  hypotheque,  hypo- 
thecation, privilege  or  lien  thereon,  or  pur- 
chase or  transfer  thereof,  as  individuals  have 
in  the  province  wherein  the  ship  or  vessel  is 
being  built. 

2.  The  bank  may,  for  the  purpose  of  obtaining 
and  enforcing  such  security,  avail  itself  of 
all  such  rights  and  means,  and  shall  be  subject 
to  all  such  obligations,  limitations  and  condi- 
tions as  are,  by  the  law  of  such  province,  con- 
ferred or  imposed  upon  individuals  making 
such  advances.    53  V.,  c.  31,  s.  72. 

The  provisions  of  this  section  were  first  embodied 
in  the  Bank  Act  in  1872,  and  are  an  exception  to  the 
prohibition  to  a  bank  in  section  76,  to  lend  money  or  make 
advances  on  a  ship  or  other  vessel.  It  will  be  seen  that 
the  restrictions  imposed  on  advances  by  banks  on  other 
kinds  of  property  are  removed,  and  the  mortgage  or  other 
security  may  be  taken  either  before,  or  at  the  time  of, 
or  subsequent  to  the  advance,  and  either  during  the 
building  or  after  the  completion  of  the  vessel,  and  need 
not  be  an  additional  security,  but  may  be  taken  as  a 
primary  security.  It  also  allows  the  bank  to  purchase 
the  vessel  to  secure  its  advances.  In  addition  to  the  rights 
thus  given  under  provincial  laws,  the  Dominion  Act 
respecting  the  Registration  of  Ships,  R.  S.  C.  chap.  113, 
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contains  important  provisions  which  by  the  present  sec- 
tion are  made  applicable  to  banks.  A  ship  abont  to  be 
built,  or  being  bnilt,  may  be  recorded  with  the  nearest 
registrar  of  shipping,  and  a  mortgage  given  for  advances 
in  aid  of  its  building  in  the  f  onn  contained  in  a  schedule 
to  the  Act.  Section  62  of  the  Act  specially  provides  that 
deeds  and  documents  relating  to  this  matter  in  the  Pro- 
vince of  Quebec  may  be  in  notarial  form. 

Vessels  being  personal  property,  banks  may,  in  addi- 
tion to  the  rights  conferred  by  this  section,  take  a  mort- 
gage upon  them  by  way  of  additional  security  under  sec- 
tion 80.  The  provisions  of  R.  S.  C.  chap.  113,  above  re- 
ferred to,  are  enacted  by  the  Dominion  Parliament  under 
the  authority  given  it  by  section  91  of  the  British  North 
America  Act  to  make  laws  relating  to  Navigation  and 
Shipping. 

86.  Warehouse  receipts  and  bills  of  lading.— The 
bank  may  acquire  and  hold  any  warehouse 
receipt  or  bill  of  lading  as  collateral  security 
for  the  payment  of  any  debt  incurred  in  its 
favour,  or  as  security  for  any  liability  incur- 
red by  it  for  any  person,  in  the  course  of  its 
banking  business. 

2.  Any  warehouse  receipt  or  bill  of  lading  so  ac- 
quired shall  vest  in  the  bank,  from  the  date  of 
the  acquisition  thereof, — 

(a)  all  the  right  and  title  to  such  warehouse  re- 
ceipt or  bill  of  lading  and  to  the  goods  covered 
thereby  of  the  previous  holder  or  owner  there- 
of; or, 

(h)  all  the  ri,i;ht  and  title  to  the  goods,  wares  and 
merchandise  mentioxied  therein  of  the  person 
from  whom  such  goods,  wares  and  merchan- 
dise were  received  or  acquired  by  the  bank, 
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if  the  warehouse  receipt  or  bill  of  lading  is 
made  directly  in  favour  of  the  bank,  instead 
of  to  the  previous  holder  or  owner  of  such 
goods,  wares  and  merchandise.  53  V.,  c.  31, 
s.  73 ;  63-64  V.,  c.  26,  s.  15.    Am. 

The  words  "  or  as  security  for  any  liability  incurred 
by  it  for  any  person  "  in  the  fifth  and  sixth  lines  were 
added  by  section  15  of  the  Act  of  1900  to  what  was  the 
first  sub-section  of  section  73  of  the  Act  of  1890. 

The  bank  can  only  acquire  a  warehouse  receipt  or  bill 
of  lading  as  collateral  security  if  the  bill,  note,  debt  or 
liability  is  negotiated  or  contracted  at  the  time  of  the 
acquisition  thereof  by  the  bank,  or  upon  the  written 
promise  or  agreement  to  give  to  the  bank  such  warehouse 
receipt  or  bill  of  lading:  sec.  90. 

This  section  may  be  said  to  contain  another  excep- 
tion to  the  rule  laid  down  in  section  76,  that  except  as 
authorized  by  the  Act,  no  bank  shall  lend  money  on  the 
security  of  any  goods,  wares  or  merchandise.  The  bank 
cannot  purchase  or  discount  the  warehouse  receipt  or 
bill  of  lading,  it  can  only  take  them  as  collateral  security. 
Section  90  sets  out  the  precise  terms  and  conditions  on 
which  they  may  be  taken  by  a  bank.  They  may  either 
be  made  out  directly  in  favor  of  the  bank,  or  they  may 
be  negotiated  to  it  by  indorsement  or  delivery,  as  the  case 
may  be. 

For  the  definition  of  "  bill  of  lading,"  "  goods,  wares 
and  merchandise,"  and  "  warehouse  receipt,"  as  used 
in  the  Act,  see  section  2  (c),  {g)  and  {p). 

Mortgages  of  real  and  personal  property  treated  of  in 
the  preceding  sections  are  such  instruments  as  are  recog- 
nized by  that  name  under  the  laws  of  the  respective  pro- 
vinces. The  Act  only  authorizes  banks  to  use  them  in 
part  as  individuals  may  under  the  respective  provincial 
laws.  Warehouse  receipts  and  bills  of  lading  in  the  pre- 
sent section  and  the  '  ^  security  ' '  mentioned  in  section  88, 
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on  the  other  hand,  are  instruments  defined  in  the  present 
Act  and  may  be  in  conflict  with  the  laws  of  the  various 
provinces.  This  has  given  rise  to  a  constitutional  ques- 
tion as  to  how  far  the  Dominion  Parliament,  under  the 
sub-sections  of  section  91  of  the  British  North  America 
Act  relating  to  "  Banking,"  "  Shipping  "  or  the  "  Regu- 
lation of  Trade  and  Commerce,"  can  legislate  on  the  sub- 
jects of  warehouse  receipts  or  bills  of  lading,  and  whether 
such  legislation  is  valid  when  it  conflicts  with  that  of  the 
provinces  legislating  on  the  same  subjects  under  the 
authority  of  section  92  regarding  "  Property  and  Civil 
Rights." 

In  Ontario  the  legislation  regarding  warehouse  re- 
ceipts and  bills  of  lading  is  found  in  The  Mercantile  Law 
Amendment  Act,  R.  S.  0.  1914,  c.  133.  In  Quebec  it  is 
to  be  found  in  R.  S.  Q.,  Arts.  5643-5650.  The  foundation 
of  both  these  Acts  was  in  the  Consolidated  Statutes  of 
Canada,  1859,  chap.  54,  which  provided  that  such  docu- 
ments should  be  transferable  by  indorsement.  In  Ontario 
there  has  been  subsequent  legislation  which  is  embodied 
in  the  Mercantile  Law  Amendment  Act  above  cited.  In 
Quebec  the  law  in  force  in  the  former  Province  of  Canada 
at  Confederation  remains  unchanged. 

In  the  case  of  Smith  v.  Merchants  Bank,  8  Ont.  A.  R. 
15  (1883),  the  Judges  of  the  Court  of  Appeal  were  of 
opinion  that  the  Bank  Act  of  1871,  in  so  far  as  it  was  in 
conflict  with  the  law  of  Ontario  on  the  subject,  was  in- 
valid. Their  judgment  was,  however,  reversed  in  the 
Supreme  Court:  8  S.  C.  Can.  512  (1884).  The  point  was 
again  raised  in  Tennant  v.  Union  Bank,  19  Ont.  A.  R.  1 
(1892).  It  was  not  argued  in  the  Court  of  Appeal,  as 
that  Court  was  bound  by  the  decision  of  the  Supreme 
Court  on  the  subject.  In  the  Privy  Council  it  was  held 
that,  although  the  warehouse  receipts  in  question  were 
not  valid  securities  under  the  provisions  of  the  Ontario 
Mercantile  Amendment  Act,  the  Dominion  Bank  Act  vali- 
dated them.    It  also  held  that  sub-section  15  of  section 
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91  of  the  B.  N.  A.  Act,  relating  to  Banking,  gave  to  the 
Dominion  Parliament  power  to  legislate  respecting  every 
transaction  within  the  legitimate  business  of  a  banker, 
notwithstanding  that  the  exercise  of  such  power  inter- 
feres with  "  property  and  civil  rights  in  the  province," 
and  confers  upon  a  bank  privileges  as  a  lender  which 
the  provincial  law  does  not  recognize.  Also,  that  legis- 
lation of  the  Dominion  Parliament,  so  long  as  it  strictly 
relates  to  the  subjects  enumerated  in  section  91,  is  of 
paramount  authority  even  though  it  trenches  upon  the 
matters  assigned  to  the  provincial  legislatures  by  section 
92:  Tennant  v.  Union  Bank,  [1894]  A.  C.  31. 

It  is  to  be  observed  that  the  conflict  has  arisen  largely 
from  the  fact  that  successive  Bank  Acts,  beginning  with 
1871,  have  introduced  changes  regarding  the  person  who 
might  give  such  a  receipt,  the  class  of  property  that  might 
be  covered  by  it,  the  place  where  the  property  might  be 
kept  and  the  like,  most  of  the  changes  being  in  the  direc- 
tion of  giving  greater  facilities,  while  corresponding 
changes  were  not  made  in  the  provincial  laws  regarding 
warehouse  receipts  in  general. 

Section  54  of  the  Bank  Act,  E.  S.  C.  (1886)  chap.  120, 
provided  that  the  person  granting  a  warehouse  receipt 
might  be  the  owner  of  the  goods  covered  by  it.  In  the 
present  Act,  the  tenn  warehouse  receipt  is  only  applied 
where  the  person  granting  it  is  not  the  owner  of  the 
goods.  Section  88  provides  for  the  case  where  they  are 
the  same  person,  and  the  instrument  is  simply  called  a 
"  security."  Not  only  the  person  who  may  grant  this 
security,  but  also  the  kind  of  goods  for  which  it  may  be 
granted,  differ  from  the  classes  of  persons  and  goods 
named  in  section  54. 

A  bank  should  be  careful  in  taking  a  warehouse  re- 
ceipt to  see  that  it  complies  with  the  definition  in  section 
2  {p)  (i) ;  and  that  the  facts  and  circumstances  connected 
with  its  issue  and  the  document  itself  bring  it  as  far  as 
practicable  within  one  or  other  of  the  classes  marked 
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(ii)  and  (iii)  respectively.  Section  90  indicates  the 
conditions  under  which  a  bank  may  acquire  a  warehouse 
receipt. 

A  warehouse  receipt  or  bill  of  lading  can  only  be  taken 
as  collateral  security  for  the  payment  of  a  debt  incurred 
in  favor  of  a  bank  or  as  security  for  some  liability  in- 
curred by  it  in  the  course  of  its  banking  business,  that 
is,  business  done  by  it  in  accordance  with  the  terms  of 
the  Bank  Act.  The  collateral  security  need  not  be  fur- 
nished by  the  principal  debtor;  it  may  be  for  the  pay- 
ment of  any  debt,  or  for  any  liability  incurred  by  or  for 
any  person. 

A  bank  is  bound  to  exercise  ordinary  diligence  and 
care  in  looking  after  property  which  may  be  pledged  to 
it  in  any  of  the  ways  authorized  by  the  Act.  As  long 
as  it  does  so,  it  is  not  liable  for  the  loss  of  the  property 
or  for  any  damage  done  to  it;  nor  is  it  prevented  from 
suing  for  any  amount  of  the  secured  debt :  Coggs  v.  Ber- 
nard, 2  Ld.  Eaymond  909  (1703). 

If  the  goods  are  held  by  the  warehouseman  or  carrier 
to  order  the  warehouse  receipt  or  bill  of  lading  is  trans- 
ferred by  endorsement  and  delivery;  if  held  for  bearer, 
or  if  endorsed  in  blank  it  is  transferable  by  delivery 
alone. 

Every  person  wilfully  making  a  false  statement  in  a 
warehouse  receipt  or  bill  of  lading  given  to  a  bank  is 
liable  to  imprisonment  for  a  term  not  exceeding  two 
years:  sec.  143. 

Sub-section  2  provides  that  when  a  bank  acquires  a 
warehouse  receipt  or  bill  of  lading  as  aforesaid  it  shall 
vest  in  the  bank  from  the  date  of  the  acquisition  thereof 
all  the  right  and  title  to  the  instrument  and  to  the  goods 
covered  thereby  of  the  previous  holder  or  owner ;  and  if 
the  instrument  is  issued  directly  in  favour  of  the  bank 
all  the  riglit  and  title  to  the  goods  mentioned  therein  of 
the  person  from  whom  the  same  were  received  or  ac- 
quired l)y  tlio  bank. 
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After  the  acquisition  by  the  bank  of  the  instrument 
the  previous  holder  or  owner  cannot  give  to  any  third 
party,  nor  can  any  creditor  of  such  previous  holder,  or 
other  person  acquire  any  claim  upon  the  goods  that  will 
have  priority  over  the  claim  of  the  bank. 

Up  to  the  time  of  the  acquisition  of  the  instrument 
by  a  bank  the  transaction  or  transactions  relating  to 
the  instrument  and  the  property  covered  by  it  would  be 
governed  by  the  provincial  law  as  relating  to  ' '  property 
and  civil  rights  ";  upon  such  acquisition  the  Dominion 
law  would  govern  and  would  override  any  provincial  law 
that  might  otherwise  affect  it:  Tennant  v.  Union  Bank, 
[1894]  A.  C.  31;  Traders  Bank  v.  Broivn,  18  Q.  R.  430 
(1889).  Section  89,  s.-s.  3,  indicates  how  a  bank  may 
realize  on  such  goods. 

ILLUSTRATIONS. 

1.  Where  there  is  a  usage  of  trade  authorizing  it,  a 
warehouse  receipt  may  cover  flour  subsequently  brought 
into  the  warehouse  in  the  place  of  a  similar  quantity  re- 
moved: Wilmot  V.  Maitland,  3  Grant  107  (1851).  So 
of  a  bill  of  lading  for  wheat  ground  into  flour:  Mason  v. 
G.  W.  By.  Co.,  31  U.  C.  Q.  B.  73  (1871). 

2.  A  document  in  the  following  form,  without  any 
indorsement,  is  not  a  warehouse  receipt  under  Con.  Stat. 
Canada,  chap.  54,  or  the  Amending  Act  of  1861 :  ' '  Re- 
ceived in  store  at  our  warehouse  at  .  .  .  from  sun- 
dry parties,  17,900  lbs.  batting,  to  be  delivered  pursuant 
to  the  order  of  the  Bank  of  British  North  America,  to  be 
indorsed  thereon.  The  said  batting  is  separate  from  " 
etc.,  etc.:  Bank  of  British  North  America  v.  Clarkson,  19 
U.  C.  C.  P.  182  (1869).  Followed  in  Royal  Canadian 
Bank  V.  Miller,  29  U.  C.  Q.  B.  266  (1870). 

3.  A  shipper  of  flour  sold  it  and  delivered  two  bills 
of  lading  endorsed  by  him  in  blank  to  the  purchaser, 
who  got  a  bill  discounted  by  a  bank  to  pay  for  the  flour, 
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and  attached  to  it  one  copy  of  the  bill  of  lading  as  col- 
lateral. A  person  holding  the  other  copy  of  the  bill  of 
lading  got  iDossession  of  the  flour  and  disposed  of  it.  It 
was  held  that  a  bill  of  lading  signed  by  the  purser  was 
valid,  that  an  indorsement  of  it  in  blank  was  sufficient 
under  C.  S.  C.  chap.  54,  and  that  the  bank  was  entitled 
to  recover  the  full  value  of  the  flour:  Royal  Canadian 
Bank  v.  Carruthers,  29  U.  C.  Q.  B.  283  (1870). 

4.  "Where  the  usage  of  trade  is  that  grain  of  the  same 
quality  received  from  different  persons  is  stored  together 
and  mixed,  a  warehouse  receipt  covers  the  specified  quan- 
tity of  the  quality  mentioned:  Coffey  v.  Quebec  Bank,  20 
U.  C.  C.  P.  555  (1870) ;  Bank  of  Hamilton  v.  Noye  Mfg. 
Co.,  9  0.  E.  631  (1885). 

5.  Where  a  bank  held  a  warehouse  receipt  signed  by 
the  clerk  of  a  warehouseman  and  indorsed  by  the  latter, 
it  was  held  that  the  receipt  was  invalid  as  the  clerk  was 
not  a  warehouseman,  and  the  bank  was  not  entitled  to 
recover  on  an  insurance  policy  assigned  to  it  by  the  ware- 
houseman: Todd  V.  Liverpool  Insurance  Co.,  20  U.  C.  C. 
P.  523  (1870). 

6.  The  holder  of  warehouse  receipts  of  grain  had  it 
insured,  and  then  indorsed  the  warehouse  receipts  to  a 
bank  as  collateral  security.  It  was  held  that  under  the 
Dominion  Act,  31  Vict.  chap.  11,  sec.  7,  the  property  in 
the  grain  passed  to  the  bank  and  he  would  not  recover 
on  a  policy  insuring  him  as  owner:  McBride  v.  Gore  In- 
surance Co.,  30  U.  C.  Q.  B.  451  (1870). 

7.  A  shipping  note  given  by  the  agent  of  a  railway 
is  a  bill  of  lading  within  the  Ontario  Statute,  33  Vict. 
chap.  19,  sec.  3.  A  bank  is  entitled  to  recover  as  indorsee 
without  alleging  that  it  received  the  bill  of  lading  as 
collateral :  Royal  Canadian  Bank  v.  Grand  Trunk  Ry.  Co., 
23  U.  C.  C.  P.  225  (1873). 

8.  A  warehouse  receipt  indorsed  to  a  bank  for  ''  40 
bales  of  corks  "  not  distinguishing  by  separate  marks  or 
values,  held  not  to  cover  corks  received  in  the  warehouse 
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after  its  date  to  replace  others  taken  out,  the  bales  having 
distiugmshing  marks  and  being  of  various  values :  Llado 
V.  Morgan,  23  U.  C.  C.  P.  517  (1874). 

9.  Incurring  liability,  as  for  instance,  giving  an 
accommodation  note,  is  not  contracting  a  debt,  for  secur- 
ing which  a  warehouse  receipt  may  be  taken :  Cockhurn 
v.  Sylvester,  1  Ont.  A.  E.  471  (1877) ;  overruling  Re  Cole- 
man, 36  U.  C.  Q.  B.  559  (1875). 

10.  Where  warehouse  receipts  were  indorsed  to  a 
bank  as  collateral  security,  it  was  held  that  the  indorser 
has  still  an  insurable  interest  in  the  goods:  Parsons  v. 
Queen  Ins.  Co,,  29  U.  C.  C.  P.  188  (1878). 

11.  The  provisions  as  to  warehouse  receipts  in  the 
Bank  Act  do  not  apply  to  foreign  banks:  Commercial 
National  Bank  v.  Corcoran,  6  0.  R.  527  (1884). 

12.  The  giving  to  the  bank  of  warehouse  receipts  as 
security  for  advances  to  the  company  in  question  was 
held  not  to  be  such  a  hypothecating,  mortgaging  or  pledg- 
ing of  the  company's  property  as  required  a  by-law  sanc- 
tioned by  the  shareholders  under  the  Letters  Patent  Act : 
Merchants  Bank  v.  Hancock,  6  0.  R.  285  (1884). 

13.  Where  a  bank  advanced  money  to  consignees  to 
pay  the  draft  attached  to  a  bill  of  lading  and  returned 
the  latter  to  the  consignees,  who  stored  the  grain  and 
delivered  the  warehouse  receipt  to  the  bank  it  was  held 
entitled  to  the  grain  as  against  execution  creditors  of 
the  consignees :  Dominion  Bank  v.  Davidson,  12  Ont.  A. 
R.  90  (1885). 

14.  A  bank  took  several  warehouse  receipts  as  col- 
lateral security  for  notes  discounted.  The  bank  sold  the 
goods,  and  the  proceeds  were  more  than  the  amount  of 
the  discounted  paper.  It  claimed  the  right  to  apply  the 
surplus  on  other  debts  of  the  customer,  under  a  parol 
agreement.  It  was  held  that  the  bank  had  a  right  to  do 
so:  Thompson  v.  Molsons  Bank,  16  S.  C.  Can.  664  (1889). 
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15.  A  firm  of  saw  millers  obtained  from  a  bank  ad- 
vances on  promissory  notes  indorsed  by  them.  To  the 
maker  of  the  notes  they  gave  warehouse  receipts  on  logs, 
described  as  being  in  certain  lakes  in  transit  to  the  mills, 
and  subsequently,  in  pursuance  of  a  written  agreement 
when  the  advances  were  made,  gave  warehouse  receipts 
of  the  lumber  manufactured  from  the  logs.  The  maker  of 
the  notes  indorsed  the  receipts  to  the  bank.  It  was  held 
that  they  were  bad  as  to  the  logs,  the  lakes  not  being 
"  places  kept  by  the  signers  of  the  receipts,"  and  good 
as  to  the  lumber:  Tennant  v.  Union  Bank,  19  Out.  A.  E. 
1  (1892). 

16.  A  commission  firm  composed  of  three  partners 
stored  some  of  its  goods  with  a  separate  warehousing 
firm  composed  of  two  of  the  three.  One  of  the  warehous- 
ing fiiTQ  gave  receipts  in  its  name  to  the  third  partner  of 
the  commission  firm  for  these  goods  and  he  transferred 
them  to  a  bank  as  collateral  security  for  notes  of  the 
commission  firm  which  it  discounted.  Held,  that  as  the 
two  firms  were  separate  entities  the  transaction  was 
valid:  Ontario  Bank  v.  O'Reilly,  12  0.  L.  R.  420  (1906). 

17.  A  warehouseman  is  not  liable  for  a  loss  resulting 
from  a  cause  the  danger  and  risk  of  which  was  made 
known  to  the  owner  of  the  goods  at  the  time  they  were 
warehoused:  Fry  v.  Quebec  Harbour  Commissioners,  Q. 
R.  9  S.  C.  14  (1896). 

18.  Goods  held  under  a  duly  indorsed  warehouse 
receipt  as  collateral  security  for  advances  may  be  pro- 
perly and  legally  insured  as  being  the  property  of  the 
holder  of  such  receipt,  who  had  made  advances  on  it: 
Wilson  V.  Citizens  Ins.  Co.,  19  L.  C.  J.  175  (1875). 

19.  A  bank  is  not  liable  in  damages  for  not  giving 
notice  of  the  arrival  of  goods  to  a  customer  to  whom  it 
has  endorsed  the  bill  of  lading,  even  when  it  has  received 
such  notice.  The  customer  should  ascertain  by  what  ves- 
sel the  goods  are  coming  or  notify  the  agents  of  the  marks 
on  the  goods  and  ask  that  he  be  informed  of  their  arrival : 
Masson  v.  Merchants  Bank,  Q.  R.  14  S.  C.  293  (1898). 
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20.  A  firm  rented  a  portion  of  their  premises  to  a 
clerk  at  a  nominal  rental  and  he  received  certain  goods 
from  them  which  he  kept  in  the  leased  premises.  A  ware- 
house receipt  given  by  him  to  the  firm  and  which  they 
gave  to  a  bank  as  collateral  was  held  to  be  valid  and  to 
give  the  bank  the  rights  mentioned  in  this  section;  but 
no  privilege  is  acquired  by  a  bank  on  goods  covered  by  a 
warehouse  receipt  given  it  as  a  security  by  an  insolvent, 
of  whose  insolvency  it  is  aware:  Banque  Nationale  v. 
Royer,  Q.  K.  20  Q.  B.  341  (1910). 

21.  The  plaintiff  held  a  bill  of  lading  with  draft  on 
the  defendant  attached.  The  latter  received  the  bill  of 
lading  in  order  to  inspect  the  goods.  The  railway  kept 
the  bill  and  cancelled  it.  Defendant  took  the  goods,  but 
refused  to  accept  the  draft,  alleging  that  the  goods  were 
not  up  to  contract.  Held,  that  the  plaintiff  was  entitled 
only  to  the  proved  value  of  the  goods  and  not  to  the 
amount  of  the  draft :  Imperial  Bank  v.  Hull,  5  Terr.  L.  R. 
313  (1902). 

22.  A  bank  which  has  acquired  a  bill  of  lading  as  col- 
lateral security  may  redeliver  it  to  the  pledgor  for  a 
limited  purpose,  as  for  example,  to  sell  the  goods  and 
hand  over  to  it  the  proceeds  towards  satisfaction  of  the 
debt,  without  thereby  losing  its  rights:  North  Western 
Bank  v.  Poynter,  [1895]  A.  C.  56;  Inglis  v.  Robertson, 
[1898]  A.  C.  616. 

87.  Previous  holder  an  agent.  —  If  the  previous 
holder  of  such  warehouse  receipt  or  bill  of 
lading  is  any  person — 

(«)  entrusted  with  the  possession  of  the  goods, 
wares  and  merchandise  mentioned  therein,  by 
or  by  the  authority  of  the  owner  thereof ;  or, 

(h)  to  whom  such  goods,  wares  and  merchandise 
are,  by  or  by  the  authority  of  the  owner 
thereof,  consigned;  or, 
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(c)  who,  by  or  by  the  authority  of  the  owner  of 
such  goods,  wares  and  merchandise,  is  idos- 
sessed  of  any  bill  of  lading,  receipt,  order  or 
other  document  covering  the  same,  such  as  is 
used  in  the  course  of  business  as  proof  of  the 
possession  or  control  of  goods,  wares  and  mer- 
chandise, or  as  authorizing  or  purporting  to 
authorize,  either  by  endorsement  or  by  de- 
livery, the  possessor  of  such  a  document  to 
transfer  or  receive  the  goods,  wares  and  mer- 
chandise thereby  represented; 

the  bank  shall  be,  upon  the  acquisition  of 
such  warehouse  receipt  or  bill  of  lading,  vested 
with  all  the  right  and  title  of  the  owner  of  such 
goods,  wares  and  merchandise,  subject  to  the 
right  of  the  owner  to  have  the  same  trans- 
ferred to  him  if  the  debt  or  liability,  as  se- 
curity for  which  such  warehouse  receipt  or 
bill  of  lading  is  held  by  the  bank,  is  paid. 

2.  Any  person  shall  be  deemed  to  be  the  posses- 
sor of  such  goods,  wares  and  merchandise, 
bill  of  lading,  receipt,  order  or  other  docu- 
ment as  aforesaid — 

(a)  who  is  in  actual  possession  thereof;  or, 

(h)  for  whom,  or  subject  to  whose  control  such 
goods,  wares  and  merchandise  are,  or  bill  of 
lading,  receipt,  order,  or  other  document  is 
held  by  any  other  person.  53  V.,  c.  31,  s.  73 ; 
63-64  v.,  c'  26,  s.  15.    Am. 

The  present  section  is  a  consolidation  by  the  revisers 
of  1906  of  snb-sections  2  and  3  of  section  73  of  the  Act 
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of  1890,  as  amended  in  1900.  The  "  previous  holder," 
described  in  clauses  (a),  (h)  and  (c)  above,  was  called 
an  ''  agent  "  in  sub-section  2,  and  the  effect  of  his  trans- 
fer of  the  warehouse  receipt  or  bill  of  lading  to  the  bank 
was  described  in  the  same  language  as  in  the  above  sec- 
tion. In  sub-section  3  the  word  "  agent  "  was  defined 
in  the  terms  of  clauses  (a),  (b)  and  (c)  above,  and  the 
term  "  possessor  "  defined  as  in  sub-section  2  of  the 
present  section.  The  recasting  of  the  section  does  not 
appear  to  have  affected  its  meaning  or  effect ;  it  is  simply 
a  substitution  of  the  statutory  definition  of  an  agent  for 
the  word  "  agent  "  itself,  when  he  is  the  "  previous 
holder  "  mentioned  in  section  86. 

In  the  discussion  of  the  section  it  will  be  convenient 
to  use  the  term  "  agent  "  for  the  previous  holder  de- 
scribed in  sub-section  1. 

Such  an  agent  may  transfer  to  a  bank  a  warehouse 
receipt  or  bill  of  lading  under  the  circumstances  men- 
tioned in  section  90,  and  the  bank  become  vested  with 
all  the  right  and  title  of  the  owner  as  above  indicated, 
even  if  the  agent  has  no  right  to  pledge  the  warehouse 
receipt  or  bill  of  lading  and  is  acting  fraudulently,  pro- 
vided, of  course,  the  bank  itself  is  acting  in  good  faith. 

If  the  agent  is  a  warehouseman  he  cannot  give  the 
bank  a  valid  warehouse  receipt  for  the  goods  of  his 
principal  which  he  has  in  store. 

The  effect  given  by  this  section  to  the  acts  of  an 
agent,  who  is  a  previous  holder,  is  very  similar  to  that 
given  to  the  acts  of  an  agent  imder  the  Factors  Acts. 
Up  to  1910  the  Ontario  Act  was  embodied  in  E.  S.  0. 
chap.  150,  and  the  Quebec  law  in  Article  1740  of  the 
Civil  Code.  They  were  both  copied  from  chapter  50  of  the 
Consolidated  Statutes  of  Canada,  1859.  The  Ontario  Act 
was  repealed  by  chapter  66  of  1910  (now  R.  S.  0.  c.  137), 
and  the  English  Factors  Act  of  1889  substituted.  Sec- 
tion 3  reads  as  follows: — '^  "Where  a  mercantile  agent  is, 
with  the  consent  of  the  owner,  in  possession  of  goods  or 
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of  the  documents  of  title  of  goods,  any  sale,  pledge  or 
other  disposition  of  the  goods,  made  by  him  when  acting 
in  the  ordinary  course  of  business  of  a  mercantile  agent, 
shall,  subject  to  the  provisions  of  this  Act,  be  as  valid 
as  if  he  were  expressly  authorized  by  the  owner  of  the 
goods  to  make  the  same;  provided  that  the  person  taking 
under  the  disposition  acts  in  good  faith,  and  has  not  at 
the  time  thereof  notice  that  the  person  making  the  dis- 
position has  not  authority  to  make  the  same."  See  also 
R.  S.  Sask.,  ch.  148. 

A  bank  may  avail  itself  of  the  provisions  of  the  pro- 
vincial law  in  so  far  as  they  are  not  in  conflict  with  the 
Act. 

It  has  been  held  by  the  English  Courts  that  bankers 
and  others  dealing  with  such  agents  or  factors  are  pro- 
tected if  they  are  acting  in  good  faith,  notwithstanding 
the  bad  faith  of  the  agent,  or  the  revocation  of  his  auth- 
ority. See  Navul-Shaiu  v.  Brownrigg,  2  DeG.  M.  &  G. 
441  (1852);  Clmnder  Sein  v.  Ryan,  5  L.  T.  N.  S.  559 
(1861) ;  Sheppard  v.  Union  Bank,  7  H.  «&  N.  661  (1862) ; 
Jewan  v.  WUhvortli,  L.  R.  2  Eq.  692  (1866) ;  Portalis  v. 
Tetley,!..  E.  5  Eq  140  (1867). 

They  may  also  take  a  pledge  from  one  known  to  be 
such  an  agent  without  any  enquiry  as  to  his  authority: 
London  Joint  Stock  Bank  v.  Simmons,  [1892]  A.  C.  201. 

The  pledge  of  goods  to  a  bank  by  a  trader  as  collateral 
security,  the  goods  being  held  by  him  under  warehouse 
receipts  duly  indorsed  to  him,  and  the  pledge  being  in 
the  course  of  the  bank's  regular  business,  is  a  commercial 
matter,  and  the  bank  receiving  such  pledge  in  good  faith 
and  not  knowing  that  the  goods  did  not  belong  to  the 
pledger,  thereby  acquires  a  valid  title  to  the  goods,  and 
the  right  to  dispose  of  them  for  its  benefit:  Canadian 
Bank  of  Commerce  v.  Stevenson,  Q.  R.  1  Q.  B.  371  (1892). 
See  also  Robertson  v.  Lajoie,  22  L.  C.  J.  169  (1878). 

As  to  goods  themselves,  it  will  be  observed  that  in 
this  section  the  agent  must  be  a  person  "  entrusted  " 
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with  their  possession  by  the  owner,  or  one  to  whom  they 
have  been  consigned  by  him.  As  to  documents  of  title, 
it  is  enough  that  he  be  "  possessed  "  of  them. 

In  the  case  of  Bush  v.  Fry,  15  0.  R.  122  (1887),  the 
question  of  what  was  necessary  to  constitute  an  agent 
under  R.  S.  0.  (1897)  c.  150  (now  Ont.  Stat.  1910,  c.  50), 
was  considered.  A  piano  was  shipped  to  a  music  teacher 
on  the  representation  that  he  had  a  customer  for  it.  If 
this  customer  did  not  buy  he  was  to  return  it.  He  shipped 
it  to  another  city,  consigned  to  a  name  which  he  had 
assumed,  where  he  obtained  advances  on  it.  It  was  held 
that  he  was  not  an  "  agent  "  within  the  meaning  of  the 
Act,  and  that  he  was  not  ''  entrusted,"  and  there  was  no 
valid  lien  for  the  advances. 

In  Eeyman  v.  Flewher,  13  C.  B.  N.  S.  519  (1863), 
Willes,  J.,  said:  "  The  term  '  agent  '  does  not  include  a 
mere  servant  or  caretaker,  or  one  who  has  possession  of 
goods  for  carriage,  safe  custody,  or  otherwise,  as  an  inde- 
pendent contracting  party;  but  only  persons  whose  em- 
ployment corresponds  to  that  of  some  known  kind  of 
commercial  agent  like  that  class  (Factors)  from  which 
the  Act  has  taken  its  name."  In  Cole  v.  North  Western 
Bank,  L.  R.  10  C.  P.  354  (1875),  it  was  held  that  a  ware- 
houseman with  whom  goods  were  deposited,  was  not  an 
"  agent  "  or  "  entrusted  with  the  possession  of  goods  " 
within  the  Factors  Act,  although  he  used  also  frequently 
to  sell  such  goods.  In  Johnson  v.  Credit  Lyonnais,  3  C. 
P.  D.  32  (1877),  a  vendor  who  retained  the  documents  of 
title,  and  fraudulently  obtained  advances  on  them,  was 
held  not  to  be  the  agent  of  the  vendee. 

In  City  Bank  v.  Barroiv,  5  App.  Cas.  664  (1880),  Art. 
1740  of  the  Quebec  Civil  Code  above  cited,  was  con- 
sidered. An  English  merchant  sent  hides  to  a  Montreal 
tanner  to  be  tanned.  He  pledged  the  hides  to  the  Bank 
of  Toronto.  It  was  held  that  he  was  not  a  factor  or 
agent  entitled  to  do  so,  and  that  the  bank  had  no  lien  as 
against  the  owner.    In  this  case  Lord  Blackburn  cited 

m'l.b.a — 17 
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approviugly  the  case  of  Cole  v.  North  Western  Bank, 
supra,  as  establishing  "  that  an  agent  who  can  pledge  or 
sell  must  be  an  agent  of  that  class  which,  like  factors, 
have  a  business  which,  when  carried  to  its  legitimate  re- 
sult, would  properly  end  in  selling  or  in  receiving  pay- 
ment for  goods.  That  would  be  a  kind  of  class ;  factors 
and  agents,  in  the  class  of  factors.  If  such  a  person  is 
'  entrusted,'  and  is  entrusted  in  that  capacity,  then,  in 
the  absence  of  bad  faith  on  the  part  of  the  pledgee,  the 
pledge  is  good." 

In  this  case  it  was  held  by  the  Privy  Council  that 
Articles  1488,  1489  and  2268  of  the  Civil  Code,  which 
make  valid  a  sale  if  it  be  a  commercial  matter,  or  if  the 
article  be  bought  in  good  faith  in  a  fair  or  market  or  at 
a  public  sale,  or  from  a  trader  dealing  in  similar  articles, 
even  though  the  article  had  been  stolen,  did  not  apply 
to  a  case  of  pledge.  The  Quebec  Statute,  42-43  V.  c.  19, 
was  subsequently  passed  declaring  that  they  should  also 
apply  to  a  contract  of  pledge. 

If  the  agent  has  validly  pledged  the  goods  for  a  por- 
tion of  their  value,  they  are  held  by  the  pledgee  for  him 
within  the  meaning  of  the  last  clause  of  the  section,  so 
that  he  may  pledge  them  for  further  advances:  Portalis 
V.  Tetley,  L.  R.  5  Eq.  140  (1867). 

The  provisions  of  this  section  are  not  incorporated 
in  section  88  by  what  is  now  sub-section  7  of  section  88 : 
Barrij  v.  Banh  of  Ottawa,  17  O.  L.  R.  83  (1908). 

88.  Loans  to  wholesale  men  and  farmers. — The 
bank  may  lend  money  to  any  wholesale  piir- 
:  chaser  or  sliii^per  of  or  dealer  in  products  of 

agriculture,  the  forest,  quarry  and  mine,  or 
the  sea,  lakes  and  rivers,  or  to  any  wholesale 
purchaser  or  shipper  of  or  dealer  in  live  stock 
or  dead  stock  or  the  products  thereof,  upon 
the  security  of  such  i)roducts,  or  of  such  live 
stock  or  dead  stock  or  the  ])r(»ducts  thereof. 
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2.  The  bank  may  lend  money  to  a  farmer  upon 
the  security  of  his  threshed  grain  grown  upon 
the  farm. 

3.  The  bank  may  lend  money  to  any  person  en- 
gaged in  business  as  a  wholesale  manufacturer 
of  any  goods,  wares  and  merchandise,  upon 
the  security  of  the  goods,  wares  and  merchan- 
dise manufactured  by  Mm,  or  procured  for 
such  manufacture.  53  Y.,  c.  31,  s.  74 ;  63-64  V., 
c.  26,  s.  17.    Am. 

This  section  is  a  much  greater  innovation  on  provin- 
cial law  than  the  preceding  sections  relating  to  ware- 
house receipts  and  bills  of  lading.  In  those  provinces 
which  recognize  change  of  ownership  or  of  legal  relation 
respecting  personal  property  without  change  of  posses- 
sion, or  change  of  possession  without  change  of  owner- 
ship or  legal  relation,  Acts  relating  to  bills  of  sale,  to 
chattel  mortgages,  and  to  conditional  sales  and  the  like, 
have  been  passed  requiring  as  a  rule  some  form  of 
registration  of  the  transaction  or  other  form  of  publicity. 
In  the  Province  of  Quebec  chattel  mortgages  are  not 
recognized,  and  as  a  rule  the  apparent  ownership  of  per- 
sonal or  movable  property  corresponds  with  the  real 
ownership. 

It  is  also  a  derogation  from  the  prohibition  in  section 
76  of  the  bank  lending  money  upon  the  security  of  goods, 
wares  and  merchandise. 

Prior  to  1890  there  had  been  embodied  in  the  Bank 
Acts  from  time  to  time  provisions  allowing  certain  classes 
of  persons  to  give  to  banks,  either  by  endorsement  or 
directly,  warehouse  receipts  for  goods  that  were  their 
own  property.  A  change  was  made  by  the  Act  of  1890 
in  giving  a  definition  of  a  warehouse  receipt  which  made 
it  a  condition  that  the  goods  should  not  be  the  property 
of  the  person  giving  the  receipt.    That  Act,  however,  by 
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section  74,  introduced  a  new  instrument  called  a  ''  secu- 
rity," by  which  the  classes  of  persons  named  in  the 
section  could  assign  to  a  bank  the  kinds  of  property 
therein  enumerated,  and  the  bank  thereby  acquire  most 
of  the  rights  and  privileges  previously  secured  by  ware- 
house receipts,  besides  some  additional  ones.  In  1900 
the  section  was  amended  by  adding  the  words  ' '  dealer  ' ' 
and  "  quarry  "  in  what  is  now  sub-section  1,  and  was 
then  sub-section  2.  Sub-section  3  of  the  present  Act  was 
originally  sub-section  1.    Sub-section  2  is  new. 

It  is  only  in  favor  of  a  bank  that  such  a  security  can 
be  given.  It  cannot  be  assigned  to  a  third  party.  Ordin- 
arily a  surety  who  pays  a  debt  is  entitled  to  the  securities 
held  by  the  creditor,  but  with  respect  to  this  security 
when  the  debt  is  paid  the  security  is  extinguished:  Re 
Victor  Varnish  Co.,  Clare's  Claim,  16  0.  L.  E.  338  (1907). 
If,  however,  another  bank  purchased  the  assets  of  the 
bank  which  held  the  security,  or  became  otherwise  en- 
titled to  the  security,  an  assignment  to  it  might  be  up- 
held, as  it  would  not  be  against  the  policy  of  the  Act. 

Wholesale  purchaser,  shipper  or  dealer. — The  word 

wholesale  is  not  defined  in  the  Act.  In  Treacher  v. 
Treacher,  W.  N.  1874,  p.  4,  Bacon,  V.C,  said:  "  As  a 
general  rule,  wholesale  merchants  dealt  only  with  per- 
sons who  bought  to  sell  again,  whilst  retail  merchants 
dealt  with  consumers."  In  Toivnsend  v.  Northern  Crown 
Bank,  28  0.  L.  E.  521  (1913),  it  is  said  that  in  Canada 
"  the  lines  between  wholesale  and  retail  have  been  very 
loosely  drawn  and  have  not  been  at  all  rigid."  A  village 
lumber  dealer  who  bought  by  the  car-load,  and  carried  a 
stock  of  two  or  three  hundred  thousand  feet,  selling  to 
farmers,  builders  and  contractors,  was  in  that  case  held 
to  be  a  ''  wholesale  purchaser  "  within  the  meaning  of 
this  section.  In  the  Imperial  dictionary,  wholesale  as  an 
adjective  is  defined  as  "  buying  and  selling  by  the  piece 
or  quantity."  Another  says,  *'  wholesale  prima  facie 
means  a  sale  by  a  merchant  to  a  retailer."  In  the  United 
States  a  number  of  definitions  have  been  given  in  the 
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Courts  and  dictionaries  not  differing  materially  from 
those  above  quoted.  It  will  probably  be  held  to  be  a 
question  to  be  decided  upon  the  facts  and  circumstances 
of  each  particular  case. 

A  rancher,  whose  business  is  raising  cattle,  no  matter 
how  large  it  is,  is  not  a  ''  wholesale  purchaser  or  shipper 
of  or  dealer  in  live  stock,"  but  rather  a  cattle  breeder  or 
cattle  grower:  Hatfield  v.  Imperial  Bank,. 6  Terr.  L.  R. 
296  (1907).  The  committee  on  the  late  bill  reported  in 
favor  of  including  ranchers,  but  it  was  struck  out  in  the 
House  of  Commons. 

Products  of  agriculture,  etc. — Products  of  agriculture 
are  defined  in  sec.  2  (l) ;  products  of  the  forest  in  sec. 
2  (m) ;  and  products  of  the  sea,  lakes  and  rivers  in  sec. 
2  (n).  In  Molsons  Bank  v.  Beaudry,  Q.  R.  11  K.  B.  212 
(1901),  it  was  held  by  a  majority  of  the  Court  of  Appeal 
of  Quebec  that  sawn  lumber  was  not  a  product  of  the 
forest.  In  Ontario  the  contrary  was  held  in  appeal  in 
Toivnsend  v.  Northern  Croivn  Bank,  supra.  The  latter 
case  has  been  taken  to  the  Supreme  Court.  There  will 
be  no  dispute  hereafter,  as  Parliament  adopted  the  On- 
tario view  in  its  definition  in  sec.  2  (m). 

Farmers. — In  sub-section  2  "  farmer  includes  the 
owner,  occupier,  landlord  and  tenant  of  a  farm:"  sec. 
2  (/) ;  and  "  grain  means  wheat,  oats,  barley,  rye  and 
flax:"  sec.  2  (h).  The  farmer  can  only  give  as  security 
the  threshed  grain  grown  upon  his  own  farm.  Grain,  in 
the  definition  of  the  products  of  agriculture,  sec.  2  {I), 
has  no  doubt  a  wider  meaning,  and  would  include  Indian 
corn,  buckwheat  and  other  cereals. 

Wholesale  manufacturers. — Manufacturer  has  a  wider 
meaning  in  the  Act  than  in  ordinary  popular  language, 
and  "  includes  manufacturers  of  logs,  timber  or  lumber, 
maltsters,  distillers,  brewers,  refiners  and  producers  of 
petroleum,  tanners,  curers,  packers,  canners  of  meat, 
pork,  fish,  fruit  or  vegetables,  and  any  person  who  pro- 
duces by  hand,  art,  process  or  mechanical  means  any 
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goods,  wares  or  merchandise:"  sec.  2  (i).  Wholesale 
manufacturer  is  not  defined,  but  would  probably  be  held 
to  be  one  who  manufactured  on  a  large  scale,  and  sold  in 
large  quantities,  and  generally  to  merchants.  A  manu- 
facturer can  only  give  security  under  this  section  upon 
goods  actually  manufactured  by  him  or  procured  by  him 
to  be  used  as  material  in  such  manufacture. 

4.  Substitution  of  products,  goods,  etc.— If,  with 
the  consent  of  the  bank,  the  products,  goods, 
wares  and    merchandise,  live  stock  or    dead 
stock  or  the  products  thereof,  upon  the  secur- 
ity of  which  money  has  been  loaned  under 
the  authority  of  this  section,  are  removed  and 
other    products,  goods,  wares  and   merchan- 
dise, live  stock  or  dead  stock  or  the  products 
thereof  of  substantially  the  same  character 
are  respectively  substituted  therefor,  then  to 
the  extent  of  the  value  of  the  products,  goods, 
wares  and  merchandise,  or  live  stock  or  dead 
stock  or  the  products  thereof  so  removed,  the 
products,  goods,  wares  and  merchandise,  live 
stock  or  dead  stock  or  the  products  thereof  so 
substituted  shall  be  covered  by  such  security 
as  if  originally  covered  thereby;  but  failure 
to  ()})tain  the  consent  of  the  bank  to  any  such 
substitution  shall  not  affect  the  validity  of  the 
security    either    as    res]iects    any    ])roducts, 
goods,  wares  and  merchandise,  or  live  stock 
or  dead  stock  or  the  products  thereof  actually 
substituted  as  aforesaid  or  in  any  other  par- 
ticular.   1^  S.  C.  c.  29,  s.  88,  s.-s.  2.    Am. 

This  sub-section  lias  Ix'cii  recast.  In  the  Act  of  1906 
it  was  sul)-section  2,  and  by  its  terms  applied  only  to  sub- 
section 1,  and  the  products  of  agricuUure,  etc.  therein 
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named.  It  did  not  then  apply  to  the  goods  of  a  manu- 
facturer. Neither  in  the  former  Act  nor  in  the  present  is 
it  made  applicable  to  goods  covered  by  a  warehouse 
receipt. 

The  substitution  provided  for  in  this  sub-section  is 
authorized  only  when  the  bank  consents.  If  made  with- 
out such  consent  the  bank  may  either  adopt  it  or  enforce 
its  claim  upon  the  original  goods  if  it  so  prefers,  or  en- 
force any  remedy  it  may  have  against  the  owner.  The 
bank  cannot  by  any  such  substitution  increase  the  value 
of  its  security. 

5.  Security  by  owner.  —  Any  such  security,  as 
mentioned  in  the  foregoing  provisions  of  this 
section,  may  be  given  b}^  the  owner  of  the  said 
products,  goods,  wares  and  merchandise,  stock 
or  products  thereof,  or  grain. 

6.  The  security  may  be  taken  in  the  form  set  forth 
in  Schedule  C  to  this  Act,  or  to  the  like  effect. 

It  is  the  owner  only  who  can  give  the  security  men- 
tioned in  this  section :  Hatfield  v.  Imperial  Bank.  6  Terr. 
L.  R.  296  (1907) ;  Barry  v.  Bank  of  Ottawa,  17  0.  L.  R.  83 
(1908).  He  must  sign  the  instrument  (Schedule  C)  him- 
self or  it  must  be  executed  for  him  by  his  duly  authorized 
agent  or  attorney.  A  fimi  may  act  by  one  of  the  partners 
or  an  agent  duly  authorized,  and  a  company  by  a  duly 
authorized  officer  or  agent. 

Close  adherence  to  the  form  given  in  Schedule  C  is 
not  essential,  provided  the  document  is  "to  the  like 
effect."  These  words  probably  do  not  change  the  law, 
but  they  emphasize  what  is  the  general  rule  under  section 
31  {d)  of  the  Interpretation  Act,  R.  S.  C.  c.  1,  which  says : 
' '  whenever  forms  are  prescribed,  slight  deviations  there- 
from, not  affecting  the  substance  or  calculated  to  mislead, 
shall  not  invalidate  them." 
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A  substantial  compliance  with  the  section  is  sufficient. 
Where  a  form  is  given  as  here,  and  it  is  contemplated 
that  it  will  be  filled  up  by  business  men  using  popular  and 
not  legal  or  technical  language,  such  commercial  docu- 
ments will  not  be  scrutinized  with  the  same  particularity 
as  those  expected  to  be  prepared  or  examined  by  solici- 
tors and  executed  only  after  having  been  carefully  set- 
tled: Imperial  Paper  Mills  v.  Quebec  Bank,  26  0.  L.  R. 
(1912),  p.  654,  affirmed  by  the  Privy  Coimcil,  August  7th, 
1913 :  24  0.  W.  R.  930. 

A  general  description  such  as  all  the  articles  of  a  par- 
ticular kind,  or  all  those  bearing  a  certain  mark  to  be 
found  in  a  certain  place  would,  as  a  rule,  be  a  sufficient 
description.  The  Court  would  look  to  see  whether  there 
was  property  that  could  reasonably  come  within  the 
description.  "  Mere  difficulty  in  ascertaining  all  the 
things  which  are  included  in  a  general  assignment, 
whether  in  esse  or  in  posse,  will  not  affect  the  assignee's 
right  to  those  things  which  are  capable  of  ascertainment 
or  are  identified.  Lord  Eldon  said  in  in  Leiuis  v.  Madocks, 
8  Ves.  156,  '  If  the  Courts  find  a  solid  subject  of  personal 
property,  they  would  attach  it  rather  than  render  the 
contract  nugatory:'  "  Tailhy  v.  The  Official  Receiver,  13 
A.  C.  at  p.  533  (1888). 

It  will  be  observed  that  in  describing  the  property 
assigned  as  security,  Schedule  C  has  been  very  much 
changed.  Formerly  it  read  "  the  goods,  wares  and  mer- 
chandise mentioned  below."  For  these  words  are  now 
substituted  the  following:  ''  the  products  of  agriculture, 
the  forest,  quarry  and  mine  [or,  the  sea,  lakes  and  rivers, 
or,  the  live  stock  or  dead  stock,  or  the  products  thereof, 
or,  the  goods,  wares  and  merchandise,  or,  the  grain,  {as 
the  case  maij  he)] ;"  and  these  words  are  repeated  below 
in  describing  the  ownership  and  possession,  etc.  The 
definition  of  goods,  wares  and  merchandise  in  section  2 
ig)  would  probably  be  wide  enough  to  cover  all  the 
articles  named  in  this  section,  and  the  extended  enumera- 
tion in  the  form  was  likely  intended  to  secure  greater 
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particularity  in  the  description.  It  will  be  prudent  not 
to  rely  upon  the  general  words  "  goods,  wares  and  mer- 
chandise "  but  to  specify  the  particular  classes  of  such 
property.  In  giving  at  the  end  of  the  instrument  the 
"  description  of  property  assigned,"  it  should  be  pre- 
cise, definite,  accurate  and  such  as  would  most  readily 
identify  the  property. 

7.  Rights  acquired  by  security.— The  bank  shall, 
by  virtue  of  such  security,  acquire  the  same 
rights  and  powers  in  respect  of  the  products, 
goods,  wares  and  merchandise,  stock  or  pro- 
ducts thereof,  or  grain  covered  thereby  as  if 
it  had  acquired  the  same  by  virtue  of  a  ware- 
house receipt;  provided,  however,  that  the 
wages,  salaries  or  other  remuneration  of  per- 
sons employed  by  any  wholesale  purchaser, 
shipper  or  dealer,  by  any  wholesale  manufac- 
turer, or  by  any  farmer  in  connection  with 
any  of  the  several  wholesale  businesses  re- 
ferred to,  or  in  connection  with  the  farm,  ow- 
ing in  respect  of  a  period  not  exceeding  three 
months,  shall  be  a  charge  upon  the  property 
covered  by  the  said  security  in  priority  to  the 
claim  of  the  bank  thereunder,  and  such  wages, 
salaries  or  other  remuneration  shall  be  paid 
by  the  bank  if  the  bank  takes  possession  or 
in  any  way  disposes  of  the  said  security  or  of 
the  products,  goods,  wares  and  merchandise, 
stock  or  products  thereof,  or  grain  covered 
thereby.  53  V.,  c.  31,  s.  74;  63-64  V.,  c.  26,  s. 
17.    Am. 

The  proviso  as  to  wages  was  added  to  the  sub-section 
at  the  late  session. 
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With  regard  to  the  rights  of  the  bank  under  a  security 
given  under  this  section  by  a  wholesale  manufacturer 
to  a  bank  which  allowed  him  to  carry  on  his  business  as 
before,  it  was  held  by  the  Court  of  Appeal  that  the  de- 
fendants who  had  purchased  goods  from  him  in  the 
ordinary  course  of  business  without  notice  that  he  had 
given  such  security  became  the  property  of  the  pur- 
chaser free  from  any  claim  of  the  bank:  Bank  of  Mont- 
real V.  Tudliope,  21  Man.  E.  380  (1911).  National  Mer- 
cantile Bank  v.  Eampson,  5  Q.  B.  D.  177  (1880),  followed. 

89.  Goods  manufactured  from  articles  pledged.— 
If  goods,  wares  and  merchandise  are  manufac- 
tured or  produced  from  the  goods,  wares  and 
merchandise,  or  any  of  them,  included  in  or 
covered  by  any  warehouse  receipt,  or  included 
in  or  covered  by  any  security  given  under  the 
last  preceding  section,  while  so  covered,  the 
bank  holding  such  warehouse  receipt  or  se- 
curity shall  hold  or  continue  to  hold  such 
goods,  wares  and  merchandise,  during  the 
process  and  after  the  completion  of  such 
manufacture  or  production,  with  the  same 
right  and  title,  and  for  the  same  purposes  and 
upon  the  same  conditions,  as  it  held  or  could 
have  held  the  original  goods,  wares  and  mer- 
chandise. 

In  the  Bank  Act,  R.  S.  C.  (1886),  chap.  120,  the  prin- 
ciple of  this  sub-section  applied  only  to  cereal  grains 
manufactured  into  flour  or  malt,  or  hogs  manufactured 
into  pork,  bacon  or  liams.  In  1890  it  was  made  applicable 
to  all  manufactured  articles.  Where  other  goods  than 
those  covered  by  the  warehouse  receipt  or  security  enter 
into  the  composition  of  the  manufactured  articles  nice 
fpiestions  may  arise.  If  these  other  goods  belong  to  the 
manufacturer  there  probably  would  be  no  difficulty,  as 
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that  might  be  considered  to  be  in  the  contemplation  of 
the  parties,  and  the  bh^me,  if  anj^,  would  be  on  the  manu- 
facturer himself. 

If,  however,  he  should  combine  material  covered  by 
two  or  more  warehouse  receipts  or  assignments  under 
section  88,  the  difficulty  would  be  greater.  In  that  case 
the  question  would  be  settled  by  the  provincial  law,  as 
the  Act  is  silent  on  the  point.  In  Quebec  the  Civil  Code 
lays  down  a  series  of  rules  in  Articles  429  to  442;  the 
principle  being  that  the  product  might  be  divided  accord- 
ing to  the  respective  interests  of  the  parties,  or  if  not 
divisible,  the  party  having  the  greatest  interest  might 
claim  the  whole  on  paying  the  others  what  they  are 
entitled  to. 

In  Re  Goodfalloiv,  19  0.  R.  299  (1890),  a  miller  gave 
a  bank  a  warehouse  receipt  for  a  certain  quantity  of 
''wheat  and  its  product."  It  was  held  that  once  the 
wheat  in  the  mill  was  reduced  to  a  quantity  equal  to  or 
less  than  the  amount  in  the  receipt,  the  whole  of  it  be- 
longed to  the  bank,  and  so  long  as  ' '  the  product  ' '  could 
be  traced,  whether  in  flour  or  in  money,  it  was  recover- 
able by  the  bank  as  against  the  administrator  of  the 
miller. 

Where  corn  had  been  transferred  to  a  bank  by  a 
miller  as  security  for  advances  under  section  74  of  the 
Act  of  1890,  to  be  ground  and  sold  and  the  proceeds  given 
to  the  bank,  such  proceeds  may  be  recovered  by  the  bank 
from  another  creditor  of  the  miller  to  whom  they  had 
been  assigned  and  who  had  a  knowledge  of  the  facts  at 
the  time:  Union  Bank  v.  Spinney,  38  S.  C.  Can.  187 
(1906). 

The  principle  laid  down  in  this  section  had  been 
adopted  by  the  Courts  before  it  had  been  incorporated 
in  the  statute.  See  Wihnot  v.  Maitland,  3  Grant,  107 
(1851) ;  Mason  v.  G.  W.  Rtj.  Co.,  31  U.  C.  Q.  B.  73  (1871). 

2.  Preference  over  unpaid  vendor. — All  advances 
made  ou  the  security  of  any  bill  of  lading  or 
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warehouse  receipt,  or  of  any  security  given 
under  the  last  preceding  section,  shall  give 
to  the  bank  making  the  advances  a  claim  for 
the  repayment  of  the  advances  on  the  pro- 
ducts or  stock,  goods,  wares  and  merchandise 
therein  mentioned,  or  into  which  they  have 
been  converted,  prior  to  and  by  preference 
over  the  claim  of  any  unpaid  vendor:  Pro- 
vided that  such  preference  shall  not  be  given 
over  the  claim  of  any  unpaid  vendor  who  had 
a  lien  upon  the  products  or  stock,  goods, 
wares  and  merchandise  at  the  time  of  the  ac- 
quisition by  the  bank  of  such  warehouse 
receipt,  bill  of  lading,  or  security,  unless  the 
same  was  acquired  without  knowledge  on  the 
part  of  the  bank  of  such  lien. 

The  preceding  sub-section  gives  a  bank  a  right  to 
hold  goods  even  when  their  form  is  changed.  The  pre- 
sent one  gives  it  priority  for  its  claim  over  the  unpaid 
vendor,  who,  under  the  law  of  Quebec,  ranks  above  the 
pledgee.  By  Article  1994  of  the  Civil  Code  privileged 
claims  upon  movable  property  rank  in  the  following- 
order:  "  1.  Law  costs  and  all  expenses  incurred  in  the 
interest  of  the  mass  of  the  creditors.  2.  Tithes.  3.  The 
claim  of  the  vendor.  4.  The  claims  of  creditors  who 
have  a  right  of  pledge  or  of  retention. ' ' 

Article  1994c  provides  that  the  claim  of  a  workman 
for  cutting,  drawing  or  rafting  logs  or  timber  shall  not 
affect  the  rights  of  a  bank  under  the  Banking  Act. 

Article  1998 :  "  The  unpaid  vendor  of  a  thing  has  two 
privileged  rights:  1.  A  right  to  revendicate  it.  2.  A 
right  of  preference  upon  its  price.  In  the  case  of  insol- 
vent traders  these  rights  must  be  exercised  within  fifteen 
days  after  the  delivery." 
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Article  1999:  "  The 'right  to  revendicate  is  subject  to 
four  conditions :  1.  The  sale  must  not  have  been  made  on 
credit.  2.  The  thing  must  still  be  entire  and  in  the  same 
condition.  3.  The  thing  must  not  have  passed  into  the 
hands  of  a  third  party  who  has  paid  for  it.  4.  It  must 
be  exercised  within  eight  days  after  the  delivery,  saving 
the  provisions  concerning  insolvent  traders  contained  in 
the  last  preceding  article." 

Article  2000:  ''  If  the  thing  be  sold  pending  the  pro- 
ceedings in  revendication,  or  if,  when  the  thing  is  seized 
at  the  suit  of  a  third  party,  the  vendor  be  within  the 
delay  and  the  thing  in  the  condition  prescribed  for  re- 
vendication, the  vendor  has  a  privilege  upon  the  proceeds 
in  preference  to  all  other  privileged  creditors  herein- 
after mentioned.  If  the  thing  be  still  in  the  same  condi- 
tion, but  the  vendor  be  no  longer  within  the  delay,  or 
have  given  credit,  he  has  a  like  privilege  upon  the  pro- 
ceeds, except  as  regards  the  lessor  or  the  pledgee." 

The  effect  of  the  sub-section  is  that  if  the  bank  has, 
notice  of  the  claim  of  the  unpaid  vendor  it  will  rank  after 
him ;  if  it  had  not  such  notice  at  the  time  it  acquired  its 
lien  it  will  have  priority  over  him.  The  rule  laid  down 
in  the  case  of  Tennant  v.  The  Union  Bank,  [1894]  A.  C. 
31,  would  uphold  the  constitutionality  of  this  provision, 
which  overrides  the  civil  law  of  the  province. 

3.  Sale  of  pledged  goods  for  debt. — In  the  event 
of  the  non-payment  at  maturity  of  any  debt 
or  liability  secured  by  a  warehouse  receipt  or 
bill  of  lading,  or  secured  by  any  security  given 
under  the  last  preceding  section,  the  bank  may 
sell  the  products  or  stock,  goods,  wares  and 
merchandise  or  grain,  mentioned  therein,  or 
so  much  thereof  as  will  suffice  to  pay  such  debt 
or  liability  with  interest  and  expenses,  return- 
ing the  surplus,  if  any,  to  the  person  from 
whom  the  warehouse  receipt,  bill  of  lading,  or 
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security,  or  the  products  or  stock,  goods,  wares 
aud  merchandise  or  grain  mentioned  therein, 
as  the  case  may  be,  were  acquired:  Provided 
that  such  power  of  sale  shall  be  exercised  sub- 
ject to  the  following  provisions  namely: — 

{a)  No  sale,  without  the  consent  in  writing  of 
the  owner  of  any  products  of  the  forest,  shall 
be  made  under  this  Act  until  notice  of  the 
time  and  place  of  such  sale  has  been  given 
by  a  registered  letter,  mailed  in  the  post  office, 
post  paid,  to  the  last  known  address  of  the 
pledgor  thereof,  at  least  thiii^y  days  prior  to 
the  sale  thereof ; 

(Z>)  No  such  products  or  stock,  other  than  pro- 
ducts of  the  forest,  and  no  goods,  wares  and 
merchandise,  and  no  grain,  shall  be  sold  by 
the  bank  under  this  Act  without  the  consent 
of  the  owner,  until  notice  of  the  time  and 
place  of  sale  has  been  given  by  a  registered, 
letter,  mailed  in  the  post  office,  post  paid,  to 
the  last  known  address  of  the  pledgor  thereof, 
at  least  ten  days  prior  to  the  sale  thereof ; 

(c)  Every  sale,  under  such  power  of  sale,  with- 
out the  consent  of  the  owner,  shall  be  made  by 
])ul)lic  auction,  after  notice  thereof  by  adver- 
tisement, in  at  least  two  newspapers  pub- 
lislied  in  or  nearest  to  the  place  where  the 
sale  is  to  ])e  made,  stating  the  time  and  place 
tliereof ;  and,  if  the  sale  is  in  the  province  of 
Quebec,  then  at  least  one  of  such  newspapers 
shall  be  a  newspa])er  pul)lished  in  the  Eng- 
lish language,  and  (nic  other  such  newspaper 
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shall  be  a  newspaper  published  in  the  French 
language.  53  V.,  c.  31,  ss.  76,  77  and  78 ;  63-64 
v.,  c.  26,  s.  19.    Am. 

This  sub-section  provides  for  the  sale  of  the  pledged 
goods  by  the  bank  when  the  debt  or  liability  is  not  met 
at  maturity. 

It  is  a  well  settled  rule  of  the  English  common  law 
that  a  pledgee,  upon  default,  may  sell  at  public  auction 
goods  or  chattels  that  are  pledged  without  judicial  pro- 
cess or  decree  of  foreclosure,  upon  giving  the  debtor 
reasonable  notice  to  redeem:  Tucker  v.  Wilson,  1  Peere 
Williams,  261  (1714) ;  Lochwood  v.  Eiver,  9  Modern,  275 
(1742);  Kemp  v.  Westhrook,  1  Vesey,  Sr.,  278  (1749); 
Pigot  V.  CuUeij,  15  Common  Bench  (N.S.),  701  (1864); 
Deverges  v.  Sandeman,  [1902]  1  Ch.  579. 

In  the  Province  of  Quebec  under  the  civil  law  the 
pledgee  has  no  such  right.  His  remedy  is  to  get  judg- 
ment against  the  debtor,  seize  and  sell  the  goods  pledged, 
and  obtain  payment  by  preference  out  of  the  proceeds: 
Civil  Code,  Art.  1971. 

The  effect  of  this  sub-section  is  to  make  the  law  of 
England  for  the  sale  of  such  pledged  goods  applicable 
to  the  whole  Dominion. 

The  provisions  of  this  sub-section  as  to  the  method 
of  sale  of  pledged  goods  are  those  that  are  to  govern  in 
the  absence  of  consent  by  the  owner  to  a  sale  otherwise. 
With  such  consent  any  or  all  of  the  provisions  may  be 
dispensed  with,  and  banks  as  a  rule  obtain  such  consent 
when  the  goods  are  pledged.  It  is  to  be  noticed  that  in 
the  case  of  timber  or  lumber  the  notice  by  registered 
letter  can  only  be  waived  by  a  consent  in  writing,  while 
as  to  other  goods  a  written  consent  is  not  necessary. 
For  both  of  these  classes  of  goods  the  waiver  of  the  sale 
by  public  auction  and  of  the  advertisement  in  two  news- 
papers the  consent  need  not  be  in  writing. 
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The  two  clauses  as  to  notice  by  registered  letter  are 
negative  and  prohibitory.  If  a  sale  were  made  without 
such  notice,  it  would  appear  to  be  null,  at  least  in  the 
province  of  Quebec,  where  the  rule  of  the  civil  law  pre- 
vails that  ''  prohibitive  laws  import  nullity,  although 
such  nullity  be  not  therein  expressed  ":  C.  C.  Art.  14. 
In  such  a  case  the  bank  might  be  liable  in  damages  for 
its  illegal  act,  besides  being  subject  to  the  penalty  of  $500 
under  section  142.  The  notice  of  thirty  days  in  clause 
(a)  and  of  ten  days  in  clause  (b)  is  in  each  case  clear 
days,  that  is,  neither  the  day  of  mailing  nor  the  day  of 
sale  is  counted. 

It  will  be  noticed  that  clause  (c)  is  affirmative  in 
form  and  not  negative,  so  that  the  foregoing  remarks 
would  not  apply  to  it.  The  selling  by  auction  would  prob- 
ably be  held  to  be  essential,  as  neither  the  statute  nor 
the  common  law  would  authorize  a  sale  in  any  other  way. 
The  want  of  notice  in  the  newspapers  might  not  be  fatal 
if  reasonable  notice  were  given  otherwise,  unless  the 
prohibition  in  section  76  would  have  that  effect.  By  that 
section  the  bank  is  prohibited,  except  as  authorized  by 
the  Act,  from  dealing  in  the  buying  or  selling  or  barter- 
ing of  goods  or  from  engaging  in  any  trade  or  business 
whatsoever,  or  from  lending  money  or  making  advances 
upon  the  security  of  any  goods,  wares  or  merchandise. 
This  would  no  doubt  prevent  the  bank  from  lending  upon 
warehouse  receipts  that  might  comply  with  the  provin- 
cial law  and  upon  which  a  private  individual  or  another 
corporation  might  acquire  a  good  security.  It  would 
IH'obably  also  be  held  to  prevent  a  bank  from  realizing 
on  its  security,  in  a  manner  authorized  by  the  provincial 
law  and  thus  open  to  other  lenders  of  money. 

Where  a  bank  sells  goods  which  had  been  pledged  to 
it,  covered  by  a  bill  of  lading,  it  may  become  liable  to  the 
purchaser  upon  an  implied  warranty  of  title:  Penclien 
V.  Imperial  Bank,  20  0.  E.  325  (1890).  See  also  Con- 
federation Life  v.  Lahatt,  27  Ont.  A.  E.  321  (1900). 
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90.  Conditions  of  security. — The  bank  shall  not 
acquire  or  hold  an}^  warehouse  receipt  or  bill 
of  lading,  or  any  such  security  as  aforesaid, 
to  secure  the  payment  of  any  bill,  note,  debt, 
or  liability,  unless  such  bill,  note,  debt  or 
liability  is  negotiated  or  contracted, — 

(a)  at  the  time  of  the  acquisition  thereof  by  the 
bank ;  or, 

(&)  upon  the  written  promise  or  agreement  that 
such  warehouse  receipt  or  bill  of  lading  or 
security  would  be  given  to  the  bank : 

Provided  that  such  bill,  note,  debt,  or  liability 
may  be  renewed,  or  the  time  for  the  payment 
thereof  extended,  without  affecting  any  such 
security. 

A  warehouse  receipt  or  bill  of  lading,  or  a  security 
under  section  88,  can  only  be  taken  as  collateral  security 
by  a  bank  (1)  if  the  bill  or  note  is  negotiated  at  the 
time  the  bank  acquires  the  security,  or  (2)  if  the  debt  or 
liability  is  contracted  at  the  time  of  such  acquisition, 
or  (3)  if  at  the  time  the  bill  or  note  is  negotiated  or  the 
debt  or  liability  contracted  there  is  a  written  promise 
or  agreement  that  such  warehouse  receipt  or  bill  of  lad- 
ing or  security  shall  be  given. 

There  are  several  grounds  for  a  somewhat  strict 
interpretation  of  the  present  section,  and  others  of  a 
like  nature.  The  general  rule  is  laid  down  in  section  76, 
viz.,  that  a  bank  shall  not,  except  as  authorized  by  the 
Act,  either  directly  or  indirectly  lend  money  on  the 
security  of  any  goods,  wares  or  merchandise.  Sections 
86  and  88,  which  are  among  the  exceptions  to  76,  are  con- 
trolled by  the  present  section,  which  is  prohibitory  in 
declaring  that  a  bank  shall  not  acquire  or  hold  any  of 

m'l.b.a — 18 
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the  documents  of  title  named,  except  on  the  terms  indi- 
cated. 

B}^  section  60  of  the  Bills  of  Exchange  Act  "  a  bill 
is  negotiated  when  it  is  transferred  from  one  person  to 
another  in  such  a  manner  as  to  constitute  the  transferee 
the  holder  of  the  bill. "  "  Holder  ' '  in  that  Act  is  defined 
as  the  payee  or  endorsee  of  a  bill  or  note,  who  is  in  pos- 
session of  it,  or  the  bearer  thereof.  He  need  not  be  the 
owner,  he  may  have  it  merely  for  discount,  collection 
or  the  like ;  so  that  the  negotiation  of  a  bill  or  note  is  not 
necessarily  a  sale  of  the  instrument,  but  may  be  a  pledg- 
ing or  a  mere  transfer  of  possession,  provided  the  trans- 
feree is  in  a  position  thereby  to  acquire  the  status  of  a 
holder  as  above  defined.  The  word  ' '  negotiated  ' '  would 
appear  to  be  used  in  a  narrower  sense  in  this  section. 
Its  being  joined  with  the  words  "  debt  or  liability  con- 
tracted ' '  would  seem  to  restrict  it  to  the  purchase  or  dis- 
count of  the  bill  or  note  by  the  bank,  and  not  to  include 
the  renewal,  which  is  treated  as  something  distinct,  in 
the  concluding  part  of  the  section.  See  Jonmenjoy  Coon- 
doo  V.  Watson,  9  App.  Cas.  561  (1884). 

In  the  Bank  of  Hamilton  v.  Shepherd,  21  Ont.  A.  R. 
156  (1894),  a  warehouse  receipt  was  taken  by  the  bank 
on  the  renewal  of  a  note,  no  actual  advance  being  then 
made.  It  was  held  that  this  was  not  a  negotiation,  and 
the  bank  was  not  entitled  to  hold  the  security. 

The  fact  that  when  the  renewal  note  and  the  ware- 
house receipt  were  taken  by  the  bank,  another  ware- 
house receipt,  which  had  been  taken  when  the  debt  was 
contracted,  was  surrendered,  was  held  not  to  be  a  nego- 
tiation or  sufficient  to  bring  the  transaction  within  the 
provisions  of  tliis  section.  In  Banl-  of  Hamilton  v.  Noye, 
9  0.  R.  631  (1885),  it  had  been  considered  that  the  sur- 
render of  the  antecedent  lien  and  the  taking  of  a  new 
one  with  tlie  renewal,  might  be  treated  as  a  negotiation 
within  the  meaning  of  the  definition  given  in  Foster  v. 
501665,  2  P.  R.  256  (1857). 


BANK    ACQUIRING    SECURITY. 


275 


In  the  Bank  of  Hamilton  v.  Halstead,  28  S.  C.  Can. 
235  (1897),  where  notes  were  discounted  and  the  pro- 
ceeds placed  to  the  credit  of  the  customer  when  the 
assignments  were  given,  but  the  moneys  were  really 
under  the  control  of  the  bank,  it  was  held  that  the  notes 
were  not  "  negotiated  "  within  the  meaning  of  this  sec- 
tion, nor  was  there  any  ' '  debt  ' '  contracted  at  the  time, 
and  that  the  securities  were  consequently  void  as  against 
the  assignee  for  creditors. 

In  the  Dominion  Bank  v.  Oliver,  17  0.  R.  402  (1889), 
it  was  pointed  out  by  Boyd,  C,  that  in  the  corresponding 
clause  of  the  former  Act  the  negotiation  of  a  note  is 
put  in  contrast  with  its  renewal;  and  that  the  mere 
renewal  cannot  be  read  as  meaning  negotiation.  See  to 
the  same  effect  Bank  of  British  North  America  v.  Clark- 
sofi,  19  U.  C.  C.  P.  182  (1869). 

Where  a  warehouse  receipt  was  indorsed  to  the 
acceptor  of  an  accommodation  bill  by  way  of  security  for 
his  acceptance,  it  was  held  that  there  was  no  debt  con- 
tracted at  the  time  so  as  to  give  the  acceptor  a  valid 
claim  to  the  property  mentioned  in  the  warehouse  re- 
ceipt: Cockhurn  v.  Sylvester,  1  Ont.  A.  R.  471  (1877). 

When  warehouse  receipts  were  transferred  to  a 
bank  by  indorsement  and  instrument  of  hypothecation 
contemporaneously  with  the  discount  of  a  promissory 
note  made  by  the  holders  of  the  receipts  and  the  placing 
of  the  proceeds  of  the  discount  to  the  credit  of  such 
holders,  the  transaction  was  upheld  although  the  account 
was  generally  overdrawn  when  such  transactions  took 
place,  such  proceeds  being  placed  freely  at  the  disposal 
of  the  customers:  Ontario  Bank  v.  O'Reilly,  12  0.  L.  R. 
420  (1906) ;  Toronto  Cream  &  B.  Co.  v.  Crown  Bank,  16 
0.  L.  R.  400  (1908) ;  Canadian  Bank  of  Commerce  v.  TFi^ 
50i>*,  9  W.  L.  R.  359  (1908). 

A  warehouse  receipt  may  be  transferred  by  indorse- 
ment as  collateral  security  for  a  debt  contracted  at  the 
time.    The  obligation  contracted  at  the  time  may  be  made 
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to  cover  future   advances,  but  not  past  indebtedness: 
Robertson  v.  Lajoie,  22  L.  C.  J.  169  (1878). 

Where  a  debtor  pledged  warehouse  receipts  as  col- 
lateral security  for  drafts,  and  agreed  that  if  the  pro- 
ceeds of  the  goods  were  more  than  sufficient  to  pay  these 
drafts  the  surplus  should  go  to  pay  an  old  indebtedness, 
the  agreement  was  held  void  as  to  the  latter :  Perkins  v. 
7?os5,  6Q.  L.  R.  65  (1880). 

Where  a  lumber  company  gave  to  a  bank  documents 
pledging  logs  in  a  river  as  security  for  previous  advances, 
the  bank  acquired  no  lien  on  the  logs:  Ross  v.  Molsons 
Bank,  2  Dorion,  82  (1881). 

Where  a  bank  took  a  security  which  was  claimed  to 
be  irregular,  but  the  customer  in  compromise  of  a  suit 
agreed  that  the  bank  should  sell  the  goods  and  apply  the 
proceeds  to  his  indebtedness,  the  bank  was  entitled  to 
hold  them  as  against  the  sheriff  who  subsequently  levied 
on  them  under  an  execution  against  the  customer:  Arm- 
strong V.  Buclianan,  35  N.  S.  R.  559  (1903). 

Written  promise  or  agreement. — The  Bank  Act  of 
1871  provided  that  the  bill  of  lading  or  receipt  should 
be  transferred  only  when  the  bill  or  note  was  negotiated 
or  the  debt  contracted,  unless  at  that  time  there  was  an 
"  understanding  "  that  they  should  be  given  subse- 
quently. In  the  Bank  Act,  R.  S.  C.  (1886),  chap.  120,  the 
word  used  is  "  promise  ";  in  the  Act  of  1890  the  words 
*'  written  promise  or  agreement  "  were  substituted. 
Althougli  these  words  have  been  so  long  used  in  this  con- 
nection it  is  surprising  how  seldom  they  have  come  up 
for  judicial  interpretation. 

In  the  Royal  Canadian  Bank  v.  Ross,  40  U.  C.  Q.  B. 
466  (1877),  the  bank  made  advances  to  be  secured  by 
bills  of  lading  and  warehouse  receipts  for  coal  and  stone 
when  received.  The  goods  came  from  time  to  time,  and 
bills  of  lading  and  warehouse  receipts  were  given  to  the 
bank.    The  transactions  were  sustained,  and  it  was  held 
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to  be  no  objection  that  the  agreement  was  to  give  bills 
and  receipts  for  goods,  of  which,  at  the  time,  the  custo- 
mer was  not  possessed.  See  to  the  same  effect,  McCrae 
V.  Molsons  Bank,  25  Grant,  519  (1878) ;  and  Re  Central 
Bank,  Canada  Shipping  Co.'s  Case,  21  0.  R.  515  (1891). 
In  Suter  v.  Merchants'  Bank,  24  Grant,  365  (1877), 
a  manufacturer,  when  getting  advances  from  the  bank, 
proposed  that  he  should  warehouse  his  goods  as  manu- 
factured and  pledge  the  receipts  with  the  bank.  This  was 
agreed  to,  and  such  receipts  given  from  time  to  time. 
It  was  held  that  it  was  no  objection  that  the  goods  and 
receipt  were  not  in  existence  at  the  time  of  the  agree- 
ment. It  was  contended  by  plaintiff  that  the  alleged 
agreement  was  not  valid  as  it  did  not  specify  the  number 
of  cases  or  their  value.  This  was  held  not  to  be  too  vague 
or  uncertain  to  entitle  the  bank  to  hold  the  receipts.  In 
Tennant  v.  Union  Bank,  19  Ont.  A.  R.  1  (1892),  the  bank 
made  advances  to  mill  owners  for  getting  out  logs,  on  a 
promise  that  warehouse  receipts  would  be  given  to  the 
bank  on  the  lumber  to  be  manufactured  from  them. 
These  were  given  from  time  to  time  as  the  lumber  was 
manufactured  and  piled  in  the  yard  of  the  mill  owners. 
The  bank  was  held  entitled  to  the  lumber  covered  by 
these  receipts. 

A  somewhat  analogous  case  is  that  where  a  chattel 
mortgage  has  been  given  in  accordance  with  the  pre- 
vious promise  or  agreement,  and  it  is  sought  to  set  it 
aside  as  a  fraudulent  preference.  Instances  of  prefer- 
ences being  sustained  on  the  ground  of  a  previous  pro- 
mise or  agreement  will  be  found  in  Ex  parte  Hodgkin, 
L.  R.  20  Eq.  746  (1875) ;  Allan  v.  Clarkson,  17  Grant,  570 
(1870);  McRoherts  v.  Steinoff,  11  0.  R.  369  (1886); 
Clarkson  v.  Sterling,  15  Ont.  A.  R.  234  (1888) ;  Embury 
v.  West,  ibid.  357  (1888) ;  Lawson  v.  McGeoch,  20  Ont.  A. 
R.  464  (1893). 

In  scarcely  any  of  the  cases  on  the  subject  do  the 
precise  terms  of  the  agreement  come  in  question.  In  most 
of  them  all  that  appears  is  that  there  was  an  agreement 
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to  give  security.  Once  this  was  clearly  proved  it  seems 
to  have  been  considered,  as  a  rule,  that  the  conditions 
were  met.  In  Laiuson  v.  McGeocli,  supra,  at  page  475, 
Maclennan,  J.,  says:  "  It  is  said  that  the  agreement  was 
too  vague  and  uncertain  to  be  attended  to  as  it  is  not 
shown  that  any  particular  goods  were  mentioned,  which 
were  to  be  mortgaged.  I  am  not  pressed  with  this  objec- 
tion. The  debtor  was  a  farmer,  and  the  mortgage  was 
to  be  a  chattel  mortgage.  I  think  that  means  a  mortgage 
of  the  debtor's  chattels  and  that  the  defendant  could 
have  selected  a  sufficient  quantity  of  the  debtor's  goods, 
and  have  required  a  mortgage  upon  them. ' ' 

It  is  probable  that,  in  accordance  with  the  favour 
shewn  to  commercial  and  banking  transactions,  a  pro- 
mise or  agreement  to  give  one  of  the  securities  men- 
tioned in  this  section  would  be  more  liberally  construed 
than  one  to  give  a  chattel  mortgage.  In  drawing  up  such 
an  agreement  care  should  be  taken  that  it  is  made  wide 
enough.  The  promise  may  include  more  than  the  receipt 
or  the  security,  but  the  latter  cannot  cover  more  than  the 
promise.  The  property  need  not  be  in  the  possession  of 
the  customer,  or  even  in  existence,  when  the  customer 
obtains  the  advance,  but  it  must  be  in  contemplation 
that  he  is  to  acquire  it.  The  promise  may  be  to  give 
the  securities  from  time  to  time.  An  agreement  to  give 
a  bill  of  lading,  warehouse  receipt  or  security  for  a 
certain  class  of  goods  up  to  a  certain  quantity,  or  up  to 
a  certain  value,  would  probably  be  a  sufficient  compli- 
ance with  the  law. 

In  this  way  by  an  agreement  with  a  wholesale  manu- 
facturer, or  purchaser  or  shipper,  mentioned  in  section 
88,  a  bank  might,  when  making  advances,  provide  that 
securities  should  be  given  it  from  time  to  time  as  the 
goods  are  manufactured  or  purchased,  and  thus  keep  its 
claim  secured,  while  allowing  the  business  to  be  car- 
ried on. 

Renewal. — A  bill  or  note  may  be  renewed  or  the  time 
extended  without  affecting  anv  such  securitv.     If  taken 
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as  security  for  more  than  one  bill  or  note  it  would  not 
be  necessary  that  they  should  be  kept  distinct  in  taking 
renewals,  provided  the  new  bills  or  notes  did  not  in  the 
aggregate  amount  to  more  than  the  old  with  the  interest 
added,  and  provided  no  additional  debt  were  included 
in  any  of  the  new  paper:  Barber  v.  MacJcrell,  W.  N.  1892, 
p.  133;  Toiunsend  v.  Northern  Crown  Bank,  26  0.  L.  R. 
291  (1912). 

2.  Exchange  of  securities. — The  bank  may — 

(a)  on  the  shipment  of  any  products  or  stock, 
goods,  wares  and  merchandise,  or  grain,  for 
which  it  holds  a  warehouse  receipt,  or  any 
such  security  as  aforesaid,  surrender  such 
receipt  or  security  and  receive  a  bill  of  lading 
in  exchange  therefor ;  or, 

(h)  on  the  receipt  of  any  products  or  stock, 
goods,  wares  and  merchandise,  or  grain,  for 
which  it  holds  a  bill  of  lading,  or  any  such 
security  as  aforesaid,  surrender  such  bill  of 
lading  or  security,  store  the  products  or  stock, 
goods,  wares  and  merchandise,  or  grain,  and 
take  a  warehouse  receipt  therefor,  or  ship  the 
products  or  stock,  goods,  wares  and  merchan- 
dise, or  grain,  or  part  of  them,  and  take  an- 
other bill  of  lading  therefor.  V.,  c.  31,  s.  75 ; 
63-64  v.,  c.  26,  s.  18. 

This  sub-section  provides  for  the  conversion  of  one 
of  these  classes  of  securities  into  another  when  the  bank 
ships  goods  which  it  holds  under  a  warehouse  receipt 
or  security,  or  when  it  receives  goods  for  which  it  holds 
a  bill  of  lading  or  such  security. 

A  purchaser  of  hops  had  given  a  bank  securities 
under  section  74  on  the  hops.  At  the  request  of  the  bank 
he  constituted  his  bookkeeper  his  warehouseman,   and 
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the  latter  issued  warehouse  receipts  to  the  bank  in  sub- 
stitution for  these  securities,  there  being  no  new  advance. 
It  was  held  that  this  exchange  was  valid  under  this  sub- 
section: Conn  V.  Smith,  28  0.  R.  629  (1897). 

Section  143  provides  for  imprisonment  for  a  term 
not  exceeding  two  years  for  wilfully  making  a  false  state- 
ment in  any  one  of  the  documents  named  in  this  section; 
and  section  144  provides  the  same  punishment  for  any 
person  who  has  control  of  the  goods  covered  by  any 
such  document  wrongfully  alienating  or  parting  with  the 
goods  or  withholding  the  same  from  the  bank. 

91.  Rate  of  interest  or  discount. — The  bank  may 
stipulate  for,  take,  reserAX  or  exact  any  rate 
of  interest  or  discount  not  exceeding  seven  per 
cent  per  annum  and  may  receive  and  take  in 
advance  any  such  rate,  but  no  higher  rate  of 
interest  shall  be  recoverable  by  the  bank. 

2.  The  bank  shall  make  a  quarterly  return  to  the 
Minister,  as  of  the  last  juridical  day  of  the 
months  of  March,  June,  September  and  De- 
cember in  each  year,  giving  such  particulars 
as  ma,y  be  prescribed  by  regulations  made  by 
the  Treasury  Board  of  the  interest  and  dis- 
count rates  charged  by  the  bank. 

3.  Such  returns  shall  be  made  up  and  sent  in 
within  the  first  thirty  days  after  the  respec- 
tive juridical  days  aforesaid,  and  shall  be 
signed  by  the  same  persons  as  are  required  to 
sign  the  monthly  returns  made  to  the  Minister 
under  section  112  of  this  Act.  53  V.,  c.  31, 
s.  80.     Am. 

Sub-section  1  first  appeared  in  its  present  form  in  the 
Bank  Act,  R.  S.  C.  190G,  as  section  91.     Prior  to  that  time 
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it  was  part  of  section  80  of  the  Bank  Act  of  1890,  being 
preceded  by  the  words  ''  The  bank  shall  not  be  liable  to 
incur  any  penalty  or  forfeiture  for  usury."  The  repeal 
of  all  remaining  enactments  against  usury  by  53  Vict, 
chap.  34,  sec.  2,  made  obsolete  and  unnecessary  this  pro- 
vision which  had  been  embodied  in  the  Bank  Act  of  1867, 
having  been  taken  from  C.  S.  C.  chap.  58,  sec.  4. 

The  Act  being  silent  as  to  what  would  be  the  effect  of 
a  promise  to  pay  more  than  the  authorized  rate  of  seven 
per  cent,  or  whether  a  customer  who  had  paid  more  than 
seven  per  cent  could  recover  back  any  part  of  the  money 
so  paid,  the  result  was  that  inconsistent  and  conflicting 
judgments  were  rendered  in  the  various  provincial 
Courts.  By  some  it  was  held  that  while  the  section  pre- 
vented a  bank  from  recovering  more  than  seven  per  cent, 
it  was  entitled,  on  a  promise  to  pay  more  than  seven  per 
cent,  to  recover  up  to  that  amount ;  by  others  that  a  pro- 
mise to  pay  more  than  seven  per  cent  did  not  entitle  a 
bank  to  recover  more  than  the  legal  rate  fixed  by  statute, 
viz.,  6  per  cent  prior  to  the  7th  of  July,  1900,  or  5  per  cent 
subsequent  to  that  date.  Again  it  was  held  in  some  cases 
that  where  more  than  seven  per  cent  had  been  voluntarily 
paid  to  a  bank  the  excess  could  be  recovered  back,  while 
most  of  the  later  decisions  denied  such  a  right. 

These  questions  were  finally  settled  by  the  decision  of 
the  Privy  Council  in  McHugh  v.  Union  Bank,  [1913]  A.  C. 
299,  where  it  was  held  that  a  stipulation  for  interest  at 
the  rate  of  eight  per  cent  was  inoperative,  and  therefore 
as  no  rate  had  been  fixed  by  agreement  only  the  legal 
rate  of  five  per  cent  was  recoverable.  It  was  also  held 
that  no  action  lay  to  recover  back  the  excess  which  had 
been  paid  voluntarily. 

It  would  be  equally  contrary  to  the  last  clause  of  the 
sub-section  if  the  bank  should  attempt  to  retain  money  of 
the  customer  for  its  claim  or  to  put  forth  such  a  claim  by 
way  of  set-off.  Nothing  short  of  a  voluntary  payment 
by  the  customer,  or  its  equivalent,  would  be  sufficient  to 
entitle  it  to  retain  such  excess. 
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Would  a  promise  to  pay  interest  at  the  rate  of  seven 
per  cent  compounded  be  binding!  In  the  case  of  Mont- 
gomery V.  Ryan,  16  0.  L.  R.  at  p.  102,  a  claim  for  com- 
pound interest  at  seven  per  cent  was  disallowed  on  the 
facts  of  that  case. 

A  bank  may  make  the  charges  for  collection  of  dis- 
counted paper,  mentioned  in  sections  93  and  94,  in  addi- 
tion to  the  interest  allowed  by  this  section. 

Sub-sections  2  and  3  were  added  at  the  late  revision  as 
the  result  of  a  discussion  in  the  House  of  Commons  con- 
cerning the  rates  in  excess  of  seven  per  cent  said  to  be 
charged  in  some  parts  of  the  country. 

92.  Interest  allowed  depositors. — The  bank  may 
allow  any  rate  of  interest  whatever  upon 
money  deposited  with  it. 

2.  The  liability  of  the  bank,  under  any  law,  cus- 
tom or  agreement  to  repay  moneys  heretofore 
or  hereafter  deposited  with  it  and  interest,  if 
any,  shall  continue,  notwithstanding  any  sta- 
tute of  limitations,  or  any  enactment  or  law 
relating  to  prescription.  53  V.,  c.  31,  s.  80; 
E.  S.,  c.  29,  s.  126. 

The  first  sub-section  was  the  whole  of  section  92  since 
the  revision  of  1906 ;  it  had  previously  been  the  conclud- 
ing clause  of  section  80  of  the  Act  of  1890. 

It  has  been  held  that  interest  on  a  deposit  is  only  ]^ay- 
able  by  statute  or  by  contract:  In  re  Gosman,  17  Ch.  D. 
772  (1881),  or  by  a  course  of  dealing  between  the  parties : 
In  re  Duncan  c€:  Co.,  [1905]  1  Ch.  307.  As  a  rule  interest 
is  not  allowed  by  Canadian  banks  on  current  accounts, 
where  the  money  is  payable  on  demand.  These  form 
item  4  of  the  liabilities  in  Schedule  D.  The  other  de- 
posits by  the  public  are  those  in  the  savings  bank  depart- 
ments which   are  usually  made  payable   after   certain 
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notice  which  is  not  exacted  for  small  amounts,  three  per 
cent  interest  being  allowed  on  the  minimnm  monthly  bal- 
ance ;  and  those  payable  at  a  fixed  date  for  which  deposit 
receipts  are  given,  and  for  which  three  per  cent  is  usually 
allowed.  These  two  latter  classes  together  form  item  5 
of  liabilities  in  Schedule  D. 

Although  the  Dominion  has  been  given  exclusive  jur- 
isdiction over  the  subject  of  interest  by  section  91  (19) 
of  the  B.  N.  A.  Act,  there  has  been  no  legislation  by  the 
Dominion  except  E.  S.  C.  chap.  122 ;  and  the  old  varying 
provincial  legislation  and  jurisprudence  as  to  when  in- 
terest is  payable  are  still  in  force  in  the  several  provinces. 

The  second  sub-section  was  taken  in  the  late  revision 
from  section  126  and  put  in  its  present  place.  It  will  be 
observed  that  it  is  only  with  regard  to  deposits  and 
interest  thereon  that  a  bank  is,  by  this  section,  prevented 
from  setting  up  the  Statute  of  Limitations  or  prescrip- 
tion. The  relation  between  a  bank  and  its  depositors 
being  that  of  debtor  and  creditor,  the  claim  of  a  depositor 
for  both  principal  and  interest  would,  if  there  were  no 
such  provision,  be  extinct  in  the  province  of  Quebec  in 
five  years,  and  in  the  other  provinces  in  six  years.  With 
regard  to  other  debts  or  claims  against  it,  a  bank  is  in 
the  same  position  as  other  debtors,  save  as  to  dividends : 
sec.  57  s.-s.  5.     See  27  0.  L.  E.  441. 

93.  Collection  charges. — When  any  note,  bill,  or 
other  negotiable  security  or  paper,  payable  at 
any  of  the  bank's  places  or  seats  of  business, 
branches,  agencies  or  offices  of  discount  and 
deposit  in  Canada,  is  discounted  at  any  other 
of  the  bank's  places  or  seats  of  business, 
branches,  agencies  or  offices  of  discount  and 
deposit,  the  bank  may,  in  order  to  defray  the 
expenses  attending  the  collection  thereof,  re- 
ceive or  retain  in  addition  to  the  discount 
thereon,    a   percentage    calculated   upon   the 
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amount  of  such  note,  bill,  or  other  negotiable 
security  or  paper,  not  exceeding  one-eighth  of 
one  per  cent;  provided  that  the  bank  may 
make  a  minimum  charge  of  fifteen  cents.  53 
v.,  c.  31,  s.  82. 

The  charges  in  this  section  relate  only  to  bills,  notes, 
etc.,  which  have  been  discounted  by  the  bank,  and  not  to 
those  received  for  cohection.  Since  1867  the  rate  varied 
from  one-eighth  to  one-half  per  cent,  according  to  the 
time  the  paper  had  to  run.  The  above  uniform  rate  and 
minimum  of  fifteen  cents  were  introduced  at  the  late  re- 
vision. No  rate  is  prescribed  for  paper  payable  at  an 
office  of  the  bank  outside  of  Canada. 

A  bank  is  not  allowed  to  make  a  charge  for  cashing  a 
Government  cheque:  sec.  98. 

94.  Agency  charges. — The  bank  may,  in  discount- 
ing any  note,  bill  or  other  negotiable  security 
or  paper,  bona  fide  payable  at  any  place  in 
Canada,  other  than  that  at  which  it  is  dis- 
counted, and  other  than  one  of  its  own  places 
or  seats  of  business,  branches,  agencies  or 
offices  of  discount  and  deposit  in  Canada,  re- 
ceive and  retain,  in  addition  to  the  discount 
thereon,  a  sum  not  exceeding  one-fourth  of  one 
per  cent  on  the  amount  thereof ;  provided  that 
the  bank  may  make  a  minimum  charge  of 
twenty-five  cents.     53  V.,  c.  31,  s.  83. 

This  section  governs  agency  charges  for  paper  pay- 
able in  Canada  elsewhere  than  at  an  office  of  the  dis- 
counting bank.     The  minimum  charge  is  new. 

95.  Deposits  and  payments. — The  bank  may,  sub- 
ject to  the  provisions  of  this  section,  without 
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the  authority,  aid,  assistance  or  intervention 
of  any  other  person  or  official  being  re- 
quired,— 

(a)  receive  deposits  from  any  person  whomso- 
ever, whatever  his  age,  status  or  condition  in 
life,  and  whether  such  person  is  qualified  by 
law  to  enter  into  ordinary  contracts  or  not; 
and, 

(h)  from  time  to  time  repay  any  or  all  of  the 
principal  thereof,  and  pay  the  whole  or  any 
part  of  the  interest  thereon  to  such  person,  un- 
less before  such  repajTuent  the  money  so  de- 
posited in  the  bank  is  lawfully  claimed  as  the 
property  of  some  other  person. 

2.  In  the  case  of  any  such  lawful  claim  the  money 

so  deposited  may  be  paid  to  the  depositor  with 
the  consent  of  the  claimant,  or  to  the  claimant 
with  the  consent  of  the  depositor. 

3.  If  the  person  making  any  such  deposit  could 

not,  under  the  law  of  the  province  where  the 
deposit  is  made,  deposit  and  withdraw  money 
in  and  from  a  bank  without  this  section,  the 
total  amount  to  be  received  from  such  person 
on  deposit  shall  not,  at  any  time,  exceed  the 
sum  of  five  hundred  dollars.   53  V.,  c.  31,  s.  84. 

Deposits.— Sections  76  to  94  of  the  Act,  except  section 
92,  relate  to  banks  as  banks  of  discount ;  the  present  sec- 
tion and  sections  92,  97  and  98  relate  to  them  as  banks 
of  deposit.  Although  so  little  is  said  in  the  Act  on  the 
subject  it  is  one  of  their  most  important  functions.  In 
Halsburv's  Laws  of  England,  vol.  1,  at  p.  568,  it  is  said 
that  "  tiie  business  of  banking,  strictly  speaking,  is  the 


286  THE   BANK  ACT.  [S.  95 

receipt  of  money  from  or  on  account  of  a  customer,  to  be 
repaid  on  demand  or  when  drawn  on  by  cheque.  The 
numerous  other  functions  undertaken  by  modern  bankers, 
such  as  payment  of  domiciled  bills,  custody  of  valuables, 
and  discounting  bills,  do  not  come  within  the  strict  defini- 
tion of  banking  business." 

By  the  general  adoption  of  the  policy  of  branches  a 
network  of  these  institutions  has  been  established 
throughout  the  Dominion,  and  in  the  older  and  wealthier 
portions  of  the  country  where  there  is  more  capital  than 
is  necessary  for  local  requirements,  they  receive  deposits 
which  are  transmitted  to  those  points  where  the  capital 
is  not  sufficient  for  the  necessities  of  business.  We  have 
thus  a  system  which  works  automatically  and  is  admir- 
ably adapted  to  the  development  of  the  country. 

While  the  paid-up  capital  of  our  banks  was  on  Sep- 
tember 30th,  1913,  only  $105,894,600,  their  deposits  in 
Canada  were  no  less  than  $1,037,140,400.  These  are  re- 
ceived chiefly  in  three  ways:  (1)  In  the  ordinary  current 
commercial  accounts;  (2)  Special  deposits  at  interest 
by  the  Dominion  and  Provincial  Governments  and  by 
corporations  and  individuals,  for  which  latter  deposit 
receipts  as  a  rule  are  issued;  and  (3)  Savings  bank  de- 
posits, the  bank  haying  savings  departments,  where  non- 
commercial accounts  are  kept  on  special  terms,  interest 
being  generally  credited  half-yearly  or  oftener,  and 
money  usually  withdrawn  by  receipt  instead  of  by  cheque 
and  on  the  production  of  the  depositor's  pass  book; 
notice  of  the  intended  withdrawal  of  large  sums  being 
often  required,  etc.  These  savings  departments  are  not 
governed  by  the  provisions  of  the  Savings  Bank  Acts, 
R.  S.  C.  c.  30  and  32 ;  but  are  carried  on  by  the  banks 
under  the  Bank  Act. 

By  section  54,  the  statement  to  be  laid  liefore  the 
shareholders  at  the  annual  meeting  must  show  not  only 
the  total  amount  of  the  deposits,  but  must  distinguish 
between  those  bearing  interest,  and  those  not  bearing 
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interest.  In  the  monthly  returns  to  the  Government, 
Schedule  D,  separate  statements  are  to  be  made  of  (1) 
deposits  by  the  public,  payable  on  demand  in  Canada; 
(2)  deposits  by  the  public,  payable  after  notice,  or  on 
a  fixed  day,  in  Canada;  (3)  deposits  elsewhere  than  in 
Canada;  (4)  deposits  made  by  other  banks  in  Canada. 

Interest  on  deposits  is  not  payable  by  a  bank  unless 
there  is  a  special  agreement  to  that  etfect:  Edwards  v. 
Vere,  5  B.  &  Ad.  282  (1833) ;  or  unless  such  an  agree- 
ment is  to  be  implied  from  the  circumstances  of  the  par- 
ticular case:  Re  East  of  England  Banking  Co.,  L.  R.  4 
Ch.  14  (1868)  ;  Be  Duncan  S  Co.,  [1905]  1  Ch.  307.  The 
bank  may  allow  any  rate  of  interest  whatever  upon 
money  deposited  with  it :  sec.  92. 

The  executors  of  a  depositor  who  had  a  large  sum 
drawing  interest  at  three  per  cent,  and  who  was  an 
indorser  on  unpaid  promissory  notes  held  by  the  bank, 
were  held  to  be  entitled  to  a  set  off  instead  of  being 
charged  five  per  cent  on  the  notes  and  allowed  only  three 
per  cent  on  the  deposit.  The  claim  of  the  bank  is  not 
correctly  called  a  lien,  which,  strictly  speaking,  is  a  right 
upon  the  property  of  another,  the  true  relation  between 
the  parties  being  that  of  a  debtor  and  creditor:  Royal 
Trust  Co.  V.  Molsons  Bank,  27  0.  L.  R.  441  (1912). 

Deposits  from  disqualified  persons.— As  the  sub- 
ject of  civil  rights  belongs  exclusively  to  the  provincial 
legislatures  under  sec.  92,  s.-s.  13  of  the  B.  N.  A.  Act,  the 
classes  of  persons  qualified  to  enter  into  contracts  differ 
in  the  several  provinces.  The  Dominion  Parliament 
under  its  jurisdiction  over  the  subject  of  banking  has 
undertaken  in  this  section  to  override  the  provincial 
legislation  which  disqualifies  certain  classes  of  persons 
from  entering  into  such  contracts,  by  declaring  that  each 
of  such  disqualified  persons  may  deposit  in  and  withdraw 
moneys  from  a  bank,  provided  the  deposit  of  such  a 
person  shall  not,  at  any  time,  exceed  $500.  Such  dis- 
qualified persons  are  chiefly  infants  or  minors  in  all  the 
provinces,  and  married  women  in  some  of  them. 
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In  Freeman  v.  Bank  of  Montreal,  26  0.  L.  E.  451 
(1912).  the  plaintiff,  a  young  man  of  18,  deposited  $1,800 
in  the  defendant  bank,  and  seven  months  later  drew  it 
out  by  a  cheque  to  the  order  of  one  who  held  a  mortgage 
on  his  father's  property.  A  year  and  half  after  he  came 
of  age,  he  brought  this  action  to  recover  $1,300  as  having 
been  illegally  paid  out  by  the  bank.  It  was  found  that  the 
bank  had  acted  in  good  faith,  and  in  ignorance  of  his 
minority,  and  it  was  held  that  this  section  imposes  a 
restriction  on  deposit  of  money  and  not  on  its  repay- 
ment, and  that  if  the  bank  had  learned  of  his  infancy,  its 
duty  would  have  been  to  have  repaid  him  the  excess  over 
$500.  It  was  also  held  that  by  section  48  of  the  Bills  of 
Exchange  Act  that  the  holder  of  the  cheque  was  entitled 
to  receive  payment  and  give  a  good  discharge  to  the  bank. 
Held  also  that  he  was  disentitled  by  his  laches. 

Bank  and  depositor. — When  money  is  paid  into  a 
bank  it  ceases  to  be  the  money  of  the  person  paying  it 
in,  and  becomes  the  property  of  the  bank.  Nor  does  it 
become  the  property  of  the  party  to  whose  credit  it  is 
placed  in  the  books  of  the  bank.  The  latter  simply  be- 
comes the  creditor  of  the  bank  for  the  amount.  The  rela- 
tion existing  between  the  bank  and  its  customer  is  not  that 
of  trustee  and  cestui  que  trust,  or  bailee  and  bailor ;  but 
that  of  debtor  and  creditor :  Foley  v.  Hill,  2  H.  L.  Cas. 
36  (1848);  Smith  v.  Leveaux,  2  DeG.  J.  &  S.  at  p.  5 
(1863) ;  Re  Agra  &  Masterman's  Bank,  36  L.  J.  Ch.  151 
(1866). 

Moneys  deposited  in  a  bank  to  current  account  are 
subject  to  the  banker's  lien  unless  paid  in  and  received 
for  a  particular  purpose:  Misa  v.  Cnrrie,  1  App.  Cas.  at 
p.  569. 

Where  a  customer  deposits  a  cheque  and  the  bank 
places  the  amount  to  his  credit,  it  thereupon  becomes  a 
holder  for  value,  and  if  the  conditions  of  sec.  56  of  the 
Bills  of  Exchange  Act  are  met,  it  is  a  holder  in  due 
course,  and  can  collect  the  full  amount  of  the  cheque  from 
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the  drawer:   Bank  of  B.  N.  A.  v.  Warren,  19  0.  L.  R. 
257  (1909). 

When  a  principal  places  money  in  a  bank  on  the  terms 
that  a  known  agent  shall  draw  upon  it,  he  retains  the 
power,  if  he  rightly  determines  the  agency,  to  require 
the  bank  to  return  the  undrawn  balance  to  him :  Societe 
Coloniale  v.  London  and  Brazilian  Bank  (1911),  2  K.B. 
1024. 

If  a  customer  has  several  accounts  in  a  bank  he  may 
specify  at  the  time  of  a  payment  or  deposit,  to  which  of 
them  it  is  to  be  applied.  In  default  of  his  doing  so,  the 
bank  may  determine  its  application :  Wilson  v.  Hirst,  4  B. 
&  Ad.  760  (1833) ;  Sims  on  v.  Ingham,  2  B.  «fe  C.  65  (1823) ; 
Johnson  v.  Roharts,  L.  R.  10  Ch.  505  (1875). 

A  customer  of  a  bank  had  at  the  time  of  his  death  a 
certain  sum  to  his  credit,  and  the  bank  held  two  of  his 
notes,  one  secured  by  an  endorser,  and  the  other  not 
secured.  After  his  death  the  bank  applied  the  whole  sum 
on  the  latter  note.  This  was  upheld,  although  his  estate 
was  insolvent:  Re  Williams,  7  0.  L.  E.  156  (1903). 

Where  a  number  of  deposits  and  withdrawals  have 
been  made,  the  question  of  the  application  of  these  often 
becomes  a  matter  of  importance.  The  general  rule  is 
that  there  is  a  presumption  that  the  sum  first  paid  in  is 
that  which  is  first  paid  out.  This  is  a  presumiDtion.  how- 
ever, which  may  be  rebutted:  Clayton's  Case,  1  Mer.  608 
(1816).  The  rule  in  Clayton's  Case  applies  where  there 
is  one  unbroken  account,  even  between  cestnis  que  trust- 
ent.  But  when  a  bank  applies  specific  receipts  to  the 
payment  of  a  specific  balance  due  by  a  customer,  the  rule 
does  not  apply:  Mutton  v.  Peat  (1899),  2  Ch.  556;  nor 
will  it  be  applied  where  it  is  contrary  to  the  intention  of 
the  parties :  Dee/e;?/  v.  Lloyd's  Bank  (1912),  A.  C.  756. 

A  bequest  of  the  testator's  "  ready  money  "  includes 
his  money  on  deposit  in  a  bank:  Parker  v.  Marchant,  1 
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Younge  &  Collyer  (Ch.)  290  (1842) ;  Stein  v.  Ritherdon, 
37  L.  J.  Cli.  369  (1868).  The  balance  in  a  bank  has  been 
held  to  be  included  in  a  bequest  of  "  all  the  debts  due 
to  me:"  Carr  v.  Carr,  1  Mer.  54l7^  (1811);  and  of 
"■  moneys  coming  to  me:"  Re  Derbyshire,  [1906]  1  Ch. 
135;  also  in  a  bequest  of  "  money  in  hand:"  Vaisey  v. 
Reynolds,  5  Russ.  12  (1828) ;  and  of  "  all  my  moneys:" 
Manning  v.  Purcell,  7  DeG.  M.  &  G.  55  (1855). 

Payments  by  a  bank. — The  ordinary  mode  of  pay- 
ment out  of  moneys  by  a  bank  to  a  depositor  who  has  a 
current  account  is  by  the  honoring  of  his  cheques.  In 
the  case  of  an  ordinary  current  account  it  is  the  duty 
of  the  bank  to  honor  the  cheques  of  the  customer,  pro- 
vided there  are  funds,  except  in  case  of  death  or  counter- 
mand :  Bills  of  Exchange  Act,  sec.  167. 

In  the  absence  of  instructions  to  the  contrary  it  may 
also  as  his  agent  pay  any  bills  or  notes  which  he  has 
made  payable  at  the  bank :  Jones  v.  Bank  of  Montreal,  29 
U.  C.  Q.  B.  448  (1869) ;  Hulhert  v.  Home  Bank,  20  0.  L. 
R.  at  p.  654  (1910) ;  Kymer  v.  Laurie,  18  L.  J.  Q.  B.  218 
(1849) ;  Roharts  v.  Tucker,  16  Q.  B.  560  (1851) ;  Vagliano 
V.  Bank  of  England,  [1891]  A.  C.  107.  A  bank  may,  how- 
ever, decline  to  pay  such  instruments  if  it  has  not  ex- 
pressly or  impliedly  agreed  to  do  so :  Roharts  v.  Tucker 
and  Vagliano  v.  Bank  of  England,  supra.  If  it  has  so 
agreed  and  refuses  to  pay  them  it  incurs  the  same  liability 
as  in  refusing  to  pay  a  cheque :  Hill  v.  Smith,  12  IM.  &  W. 
618  (1844) ;  Bell  v.  Carey,  8  C.  B.  887  (1849). 

It  does  not  appear  to  have  been  decided  whether  a 
bank  is  entitled  to  any  time  to  enquire  whether  the  en- 
dorsements of  a  bill  or  note  payable  to  order  are  genuine. 
In  Roharts  v.  Tucker,  supra,  Maule,  J.,  thouglit  it  would 
be  entitled  to  sufficient  time  to  make  reasonable  enquiries ; 
in  the  Vagliano  Case  (p.  157),  Lord  Macnaghten  thought 
that  the  bank  was  obliged  to  pay  off-hand. 

When  deposit  receipts  have  been  issued  they  usually 
contain  the  terms  on  which  the  money  will  be  paid,  or 
it  may  be  a  matter  of  agreement. 
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In  the  case  of  ordinary  deposits  and  accounts  in  the 
savings  department  of  a  bank,  the  conditions  as  to  pay- 
ment are  usually  printed  in  the  pass-book  supplied  to  the 
customer.  As  a  rule  a  receipt  is  taken  from  the  customer 
for  the  amount  paid  out  to  him,  and  presentation  of  the 
pass-book  required. 

Money  due  a  depositor  or  other  customer  by  a  bank 
being  a  chose  in  action,  is  assignable  like  other  debts  or 
clioses  in  action.  Such  assigmnents  not  being  dealt  with 
by  the  Bank  Act  or  the  law  merchant,  are  governed  by 
the  law  of  the  province  where  the  deposit  is  situate.  It 
would  pass  to  an  assignee  for  the  benefit  of  creditors 
under  an  assigmnent  covering  debts. 

It  would  also  be  subject  to  an  attachment  (saisie 
arret)  in  the  province  of  Quebec,  and  to  a  garnishee  order 
in  the  other  provinces :  Harris  v.  Cordingley,  Q.  R.  16 
S.  C.  501  (1899) ;  Wentworth  v.  Synith,  15  Ont.  P.  E.  372 
(1893).  Such  a  proceeding  would  justify  a  bank  in  not 
honoring  any  cheques,  even  those  issued  before  the  order, 
and  although  the  balance  exceeded  the  amount  claimed: 
Roqers  v.  WUteley,  [1892]  A.  C.  118;  Yates  v.  Terry, 
[1901]  1  Q.  B.  102. 

Cheques. — The  general  subject  of  cheques  as  nego- 
tiable instruments  is  dealt  with  in  the  Bills  of  Exchange 
Act,  sees.  165  to  175  inclusive.  These  sections  with  full 
notes  will  be  found  in  the  present  work  immediately  fol- 
lowing the  schedules  to  the  present  Act,  and  to  them  the 
reader  is  referred. 

As  above  stated,  money  is  ordinarily  withdrawn  from 
a  bank  in  a  current  account  by  the  cheques  of  the  cus- 
tomer, and  it  is  part  of  the  law  merchant  that  the  bank 
shall  honor  these  cheques  when  there  are  funds  to  meet 
them.  The  Bills  of  Exchange  Act  recognizes  this  obli- 
gation in  section  167,  when  it  speaks  of  "  the  duty  and 
authority  of  a  bank  to  pay  a  cheque." 
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A  bank  having  sufficient  funds  of  the  drawer  of  a 
cheque  in  its  hands  is  bound  to  pay  it,  and  in  case  of  re- 
fusal is  liable  to  an  action  of  damages :  Marsetti  v.  Wil- 
liams, 1  B.  &  Ad.  415  (1830) ;  Whitaker  v.  Bank  of  Eng- 
land, 6  C.  ifc  P.  700  (1835) ;  Foley  v.  Hill,  2  H.  L.  Cas.  28 
(1848) ;  Rolin  v.  Stetvard,  14  C.  B.  595  (1854) ;  Todd  v. 
Union  Bank,  4  Man.  R.  204  (1887) ;  Fleming  v.  Bank  of 
Neiv  Zealand,  [1900]  A.  C.  577;  PerreauU  v.  Merchants 
Bank,  Q.  R.  27  S.  C.  149  (1905).  The  damages  recover- 
able by  a  non-trader  for  the  wrongful  refusal  of  a  bank 
to  allow  him  to  withdraw  a  special  deposit,  are  nominal 
or  limited  to  interest  on  the  money:  Henderson  v.  Bank 
of  Hamilton,  25  0.  R.  6*41  (1894),  22  Ont.  A.  R.  414 
(1895) ;  Bank  of  New  South  Wales  v.  Milvain,  10  Vict.  R. 
(Law)  3  (1884). 

In  order  to  relieve  a  banker  from  the  consequences  of 
paying  money  upon  a  forged  cheque,  it  is  not  enough  for 
him  to  show  that  the  conduct  of  his  customer  enabled  the 
fraud  to  be  committed;  he  must  show  that  the  customer's 
conduct  caused  him  to  pay  the  money  upon  the  forged 
cheque :  Leiues  Sanitary  Go.  v.  Barclay,  22  T.  L.  R.  737 ; 
95  L.  T.  444  (1906). 

Pass-books. — As  a  rule,  customers  having  a  current 
account  in  a  bank,  are  furnished  with  pass-books,  in 
which  are  entered  the  deposits  as  they  are  made,  and  also 
the  withdrawals  by  cheque  and  otherwise,  and  which  show 
the  balance  from  time  to  time.  The  cheques  and  other 
vouchers  for  the  moneys  paid  out  by  the  bank  are  handed 
out  to  the  customer  at  intervals  depending  upon  the  vol- 
ume of  the  business,  or  the  convenience  of  the  parties,  in 
many  cases  at  the  end  of  each  month.  A  receipt  is  usu- 
ally taken  for  these  vouchers,  and  acknowledging  the 
correctness  of  the  account  signed  by  the  party  receiving 
them,  often  a  messenger  or  other  subordinate  employee 
of  the  customer.  How  far  such  entries  should  be  evidence 
of  a  settled  account  has  been  a  matter  of  controversy 
and  has  not  been  authoritatively  or  satisfactorily  deter- 
mined. It  has  been  held  that  periodical  acknowledg- 
ments given  to  a  bank  of  the  correctness  of  an  account 
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cannot  be  set  up  as  a  bar  to  an  enquiry  into  the  account, 
when  specific  errors  were  charged  to  the  bank:  Re 
Chatham  Banner  Co.,  2  0.  L.  R.  672  (1901) ;  a  position 
that  will  scarcely  be  challenged. 

The  subject  was  discussed  in  two  Ontario  cases  of 
considerable  interest.  In  the  first  of  these,  The  Bank 
of  Montreal  v.  The  King,  it  was  considered  in  the  Su- 
preme Court,  in  the  Court  of  Appeal,  and  by  the  trial 
Judge,  in  38  S.  C.  R.  at  p.  272  (1907) ;  11  0.  L.  R.  at  pp. 
599  and  605 ;  and  10  0.  L.  R.  at  p.  126,  respectively.  It 
was  held  in  all  the  Courts,  that  if  a  customer  were  pre- 
cluded from  questioning  the  correctness  of  the  account, 
it  would  be  ordinarily  on  the  ground  of  estoppel,  and 
as  the  doctrine  of  estoppel  could  not  be  invoked  against 
the  Crown,  it  did  not  avail  the  bank  as  a  defence. 

The  second  of  these  cases  is  Montgomery  v.  Ryan,  16 
0.  L.  R.  75  (1908).  The  trial  Judge  had  held  that  the 
signing  of  monthly  acknowledgments  of  the  correctness 
of  the  account  as  contained  in  the  bank  pass-book  in 
which  compound  interest  at  the  rate  of  7  per  cent  was 
charged,  did  not  bind  the  defendant  even  as  to  the  charge 
of  7  per  cent,  the  legal  limit  by  the  Bank  Act.  It  was 
held,  however,  by  the  Court  of  Appeal,  that  such  acknow- 
ledgments, although  not  sufficient  to  establish  an  acqui- 
escence on  the  part  of  the  defendant  in  the  charge  of 
compound  interest  which  did  not  appear  on  the  face  of 
the  account,  were  sufficient  with  other  evidence  to  estab- 
lish acquiescence  on  his  part  in  the  payment  of  7  per 
cent  simple  interest. 

In  Graves  v.  Home  Bank,  20  Man.  R.  149  (1910),  the 
bank  had  sold  pledged  goods  without  observing  the  re- 
quirements of  sec.  89  of  the  Act,  and  had  placed  the 
proceeds  to  the  credit  of  the  customer.  At  the  end  of 
that  month  and  of  a  number  of  those  following  the  cus- 
tomer, sometimes  personally,  and  sometimes  by  a  duly 
authorized  employee,  on  receiving  the  cheques  and 
vouchers  and  a  statement  of  the  balance  acknowledged 
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its  correctness,  and  in  consideration  of  the  account  not 
being  then  closed  released  the  bank  from  all  claims. 
This  was  held  to  be  a  bar  to  his  claim  respecting  the 
pledged  goods. 

In  England  also  the  law  upon  the  subject  is  said  to  be 
in  an  unsettled  and  unsatisfactory  condition.  In  Paget 
on  Banking,  a  chapter  is  devoted  to  the  subject,  and  the 
cases  of  Commercial  Bank  v.  Rhind,  3  Macq.  House  of 
Lords,  643  (1860) ;  Blackburn  v.  Cunliffe  Brooks  d  Co., 
22  Ch.  D.  61  (1882),  Vagliano  v.  Bank  of  England,  23  Q. 
B.  D.  243  (1889),  and  [i891]  A.  C.  207,  are  discussed,  as 
is  also  an  unreported  case  of  Cliatterton  v.  London  and 
County  Bank,  the  particulars  and  proceedings  of  which 
are  set  out  at  length.  The  remarks  of  Lord  Esher  and 
Mr.  Justice  Mathew  in  the  Chatterton  case  as  to  there 
being  no  obligation  on  the  customer  to  examine  his  pass- 
book and  to  report  any  alleged  errors  to  the  bank  are 
specially  commented  upon. 

In  Kepitigalla  Ruhher  Estates  v.  National  Bank, 
[1909]  2  K.  B.  1010,  it  was  held  that  a  customer's  taking 
his  pass-book  and  the  vouchers  out  of  a  bank,  retaining 
the  vouchers  and  returning  the  pass-book  without  object- 
ing to  any  of  the  entries  therein  or  the  balance  shown, 
did  not  amount  to  a  settlement  of  account  as  between 
him  and  the  bank.  This  case  was  followed  in  Walker  v. 
Manchester  and  Liverpool  Banking  Co.,  29  T.  L.  R.  492 
(1913). 

The  duty  of  the  customer  to  make  such  an  examina- 
tion is  more  fully  recognized  in  the  American  courts. 
Two  leading  cases  on  the  subject  are  the  Leather  Manu- 
facturers' Bank  v.  Morgan,  117  U.  S.  96  (1885),  and 
Critten  v.  Chemical  National  Bank,  171  N.  Y.  219  (1902). 

A  pass-book,  although  sul)ject  to  adjustment,  is  prima 
facie  evidence  against  tlie  bank  of  the  amount  standing 
to  the  credit  of  the  customer.  Where  the  customer  in 
good  faith,  relying  on  the  balance  shown  by  the  pass- 
book, drew  a  cheque  for  moi-c  than  the  proper  balance. 
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which  was  dishonored,  he  recovered  damages:  Holland 
V.  Manchester  Banking  Co.,  25  T.  L.  R.  386  (1909). 

Deposit  receipts. — When  money  is  deposited  with  a 
bank  which  is  not  to  be  withdrawn  in  the  ordinary  course 
of  business,  but  only  after  certain  notice  or  after  the 
expiration  of  a  certain  time,  a  deposit  receipt  is  usually 
given.  A  considerable  controversy  has  arisen  as  to 
whether  these  instruments  are  negotiable  and  transfer- 
able by  delivery  or  endorsement.  Of  course  much  will 
depend  upon  their  precise  terms.  Those  in  question  in 
the  earlier  Canadian  cases  had  not  the  words  ' '  bearer  ' ' 
or  "  order,"  and  it  was  held  that  the  holder  by  endorse- 
ment could  not  recover  in  his  own  name.  See  Mander  v. 
Royal  Canadian  Bank,  20  U.  C.  C.  P.  125  (1869) ;  Bafik  of 
Montreal  v.  Little,  17  Grant,  313  (1870) ;  Lee  v.  Bank 
B.  N.  A.,  30  U.  C.  C.  P.  255  (1879).  In  Voyer  v.  Richer, 
13  L.  C.  J.  213  (1869),  the  Quebec  Courts  held  that  even 
where  the  receipt  was  payable  to  order  it  was  not  nego- 
tiable. In  the  Privy  Council,  L.  R.  5  P.  C.  461  (1874),  it 
was  said  that  there  was  ' '  high  authority  in  favor  of  con- 
sidering it  to  be  negotiable,"  but  the  case  was  decided  on 
another  ground. 

In  Re  Central  Banh  17  0.  R.  574  (1889),  the  receipt 
was  in  the  following  form:  ''  Received  from  Messrs.  Cox 
&  Co.,  the  sum  of  six  thousand  dollars,  which  this  bank 
will  repay  to  the  said  Cox  &  Co.,  or  order,  with  interest 
at  four  per  cent  per  annum,  on  receiving  15  days'  notice. 
No  interest  will  be  paid  unless  the  money  remains  with 
this  bank  six  months.  This  receipt  to  be  given  up  to  tlie 
bank  when  payment  of  either  principal  or  interest  is 
required."  Boj^d,  C,  in  giving  judgment  in  favor  of  the 
holder  by  endorsement,  said :  "  I  have  a  very  strong  opin- 
ion that  the  deposit  receipt  as  drawn  is  a  negotiable  in- 
strument, under  which  the  claimants  are  entitled  to  suc- 
ceed as  upon  a  promissory  note  made  by  the  bank."  He 
added  that,  being  payable  to  order,  it  was  meant  to  be 
transferable  by  endorsement,  and  the  bank  which  had 
issued  it  in  that  form  was  estopped  from  denying  its 
negotiability. 
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A  Minnesota  bank  deposit  receipt  was  held  on  evi- 
dence as  to  the  law  of  that  State  to  be  a  negotiable  in- 
strument: Security  Nat.  Bank  v.  Pritt,  14  W.  L.  R. 
(Sask.)  216  (1910). 

Under  the  Bills  of  Exchange  Act  the  words  ' '  order  ' ' 
or  ''  bearer  "  are  not  required  to  make  an  instrument  a 
promissory  note.  If  intended  that  it  shall  not  be  nego- 
tiable, it  should  contain  the  words  "  not  negotiable,"  or 
some  words  to  the  like  effect:  sec.  21.  It  would  then 
require  to  be  transferred  in  the  manner  prescribed  by 
the  law  of  the  respective  provinces  for  the  transfer  of 
choses  in  action  or  rights  of  action ;  that  is  by  assignment 
and  not  by  simple  endorsement.  After  such  assignment 
the  assignee  can  sue  upon  it  in  his  own  name.  See  E. 
S.  0.  1914,  chap.  109,  sec.  49;  Rev.  Stat.  N.  S.  chap. 
155,  sec.  19  (5) ;  Con.  Stat.  N.  B.  chap.  Ill,  sec.  155;  Rev. 
Stat.  Man.  chap.  40,  sec.  3,  39  (e) ;  Cons.  Ord.  N.  W.  T. 
chap.  41;  Rev.  Stat.  Sask.  chap.  146.  In  Quebec  the 
assignee  has  not  possession  available  against  third  per- 
sons until  a  copy  of  the  transfer  has  been  served  on  the 
debtor,  unless  the  latter  is  a  party  to  it:  C.  C.  Arts.  1570, 
1571.  The  institution  of  an  action  against  the  debtor  is 
a  sufficient  service  of  the  transfer  of  the  debt:  Bank  of 
Toronto  v.  St.  Laivrence  Fire  Ins.  Co.,  [1903]  A.  C.  59; 
Sorel  V.  Quebec  Southern  Rtj.  Co.,  36  S.  C.  Can.  686 
(1905). 

A  deposit  receipt  is  a  good  subject  of  a  donatio  mortis 
causa  even  when  the  order  for  its  payment  is  in  the  form 
of  a  cheque  signed  bv  the  depositor:  In  re  Dillon,  Duffin 
v.  Duffin,  44:  Ch.I).  76  (1890). 

Saderquist  v.  Ontario  Bank,  15  Ont.  A.  R.  609  (1889), 
is  a  case  where  a  bank  was  compelled  to  pay  the  amount 
of  a  deposit  receipt  a  second  time.  The  depositor,  on 
leaving  the  country  for  some  months,  gave  the  receipt  to 
a  friend,  who  forged  his  name  and  drew  tlie  money.  On 
the  return  of  the  depositor  he  learned  what  had  been 
done,  but  did  not  notify  the  bank  or  take  any  steps  to 
recover.  The  friend  left  the  country,  and  after  eighteen 
months  the  depositor  sued  the  bank  and  lie  was  held 
entitled  to  recover. 
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Scott  V.  Bank  of  New  Brunswick,  31  N.  B.  21  (1891), 
is  a  very  similar  case,  which  resulted  differently.  In  this 
case  the  friend  with  whom  the  receipt  was  left  owed  the 
depositor  other  sums,  and  on  the  return  of  the  latter  he 
took  a  mortgage  from  him.  The  jury  found  that  the 
amount  of  the  deposit  receipt  was  not  included  in  the 
mortgage,  and  gave  a  verdict  for  the  depositor;  but  the 
Court  held  that  he  was  estopped  from  recovering  by  his 
conduct  and  dismissed  his  action. 

Situs  of  bank  deposits.  —  Bank  deposits,  like  bank 
shares,  are  personal  property,  and,  as  a  general  rule, 
may  be  said  to  be  governed  by  the  law  of  the  domicile  of 
the  owner,  but  our  Courts  have  held  that  for  certain 
purposes  there  are  exceptions  to  the  application  of  the 
maxim  mobilia  sequnntur  personam.  These  questions 
have  arisen  chiefly  under  Succession  Duty  Acts  and  gar- 
nishee proceedings. 

In  Attorney-General  v.  Newman,  1  0.  L.  R.  511  (1901), 
an  American  citizen  domiciled  and  resident  in  the  State 
of  Michigan  had  made  deposits  in  branches  of  Cana- 
dian banks  at  Windsor  and  London,  some  of  which  had 
their  head  office  in  Ontario,  and  some  in  other  pro- 
vinces, and  deposit  receipts  had  been  given  to  him  which 
he  kept  in  the  State  of  Michigan.  It  was  held  by  the 
Court  of  Appeal,  affirming  the  Chancellor,  that  these  de- 
posits were  assets  of  his  estate  in  Ontario,  to  be  ad- 
ministered by  his  Ontario  administrator,  and  subject  to 
the  Ontario  Succession  Duty  Act.  This  decision  was 
followed  in  British  Columbia  in  Re  Succession  Duty  Act, 
9B.  C.  R.  174  (1902). 

In  The  King  v.  Lovitt,  [1912]  A.C.  212,  a  resident  of 
Nova  Scotia  had  made  a  deposit  in  the  St.  John  (N.B.) 
branch  of  the  Bank  of  British  North  America,  which 
has  its  head  office  in  London,  England.  The  Privy  Coun- 
cil, reversing  the  Supreme  Court  of  Canada,  and  fol- 
lowing Blackwood  v.  Reg.,  8  App.  Cas.  93  (1882),  held 
that  for  the  purposes  of  succession  duty  the  deposit  was 
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situate  at  St.  John  and  not  at  the  domicile  of  the  de- 
ceased in  Nova  Scotia  or  at  the  head  office  of  the  bank  in 
London. 

A  case  having  an  indirect  bearing  on  this  question 
came  before  the  Privy  Council  in  The  Royal  Bank  v. 
The  King,  [1913]  A.  C.  283.    The  Royal  Bank  received 
on  deposit  at  its  New  York  office  the  proceeds  in  London 
of  a  mortgage  bond  issue  by  the  Alberta  Railway  Co. 
guaranteed  by  the  Government  of  Alberta.     The  head 
office  of  the  bank,  in  Montreal,  opened  in  its  Edmonton 
(Alta.)  branch  a  special  railway  account  in  the  name  of 
the  Provincial  Treasurer,  no  money  being  sent  there  in 
specie,  and  the  account  remaining  under  the  control  of 
the  head  office.    The  Alberta  Legislature  passed  an  Act 
reciting  that  the  railway  defaulted  in  payment  of  inter- 
est on  the  bonds  and  in  construction  of  the  line  and  enact-  _ 
ing  that  the  proceeds  of  the  bonds   should  form  part 
of  the  revenue  fund  of  the  province  free  from  all  claim 
of  the  railway  company  or  its  assigns.    It  was  held  that 
the  bondholders  having  subscribed  their  money  for  a 
purpose  which  had  failed,  were  entitled  to  receive  their 
money  from  the  bank  at  its  head  office  in  Montreal ;  this 
was  a  civil  right  existing  and  enforceable  outside  the 
province,  and  that  the  province  could  not  validly  legis- 
late in  derogation  of  that  right. 

In  Harris  v.  Cordingley,  Q.  R.  16  S.  C.  501  (1899), 
it  was  sought  to  attach  at  the  head  office  of  a  bank  in 
Montreal  the  deposit  of  a  deceased  depositor  in  its  Win- 
nipeg branch.  The  bank  answered  that  it  could  not  be 
held  to  pay  elsewhere  than  in  Winnipeg,  and  that  it  had 
paid  the  money  into  Court  at  Winnipeg  under  an  order 
of  Court.  The  contestation  of  the  declaration  of  the 
bank  was  dismissed. 

In  Wentivorth  v.  Smith,  15  Ont.  Pr.  R.  372  (1893), 
Canadian  banks  having  their  head  offices  outside  On- 
tario, having  branches  in  Ontario,  were  held  to  be  resi- 
dent "  within  Ontario  "  witliin  the  meaning  of  Rule  935, 
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and  that  moneys  deposited  with  them  at  such  branches 
in  Ontario  might  be  attached  as  debts  due  to  the  de- 
positors. 

A  judgment  was  obtained  in  Ontario  on  the  8th 
August,  1911.  The  defendant  had  a  deposit  in  the 
Traders  Bank  at  Ingersoll,  Ont.  On  August  9th,  he 
withdrew  the  money  and  deposited  it  in  the  Calgary 
branch  of  the  same  bank.  A  garnishee  order  was  ob- 
tained and  served  on  the  Ingersoll  branch  August  17th, 
and  on  the  head  office  August  18th,  the  latter  copy  being 
sent  to  the  Calgary  branch.  After  its  receipt  there  the 
defendant  was  allowed  to  draw  out  his  money.  It  was 
held,  on  appeal  to  a  Divisional  Court,  that  under  Con. 
Rule  911,  which  was  validated  by  the  Ontario  Legisla- 
ture, this  indebtedness  was  subject  to  attachment  in  the 
Ontario  Courts,  and  that  as  no  notice  had  been  given 
to  the  Attorney-General,  the  question  of  the  validity  of 
the  legislation  could  not  be  raised:  McMiilMn  v.  Traders 
Bank,  26  0.  L.B.I  (1912). 

96.  Payment  of  trust  deposits. — The  bank  shall 
not  be  bound  to  see  to  the  execution  of  any 
trust,  whether  expressed,  implied  or  construc- 
tive, to  which  any  deposit  made  under  the  au- 
thority of  this  Act  is  subject. 

2.  Except  only  in  the  case  of  a  lawful  claim,  by 
some  other  person,  before  repajTuent,  the  re- 
ceipt of  the  person  in  whose  name  any  sucli 
deposit  stands,  or,  if  it  stands  in  the  names  of 
two  persons,  the  receipt  of  one,  or,  if  it  stands 
in  the  names  of  more  than  two  persons,  the  re- 
ceipt of  a  majority  of  such  persons,  shall,  not- 
withstanding any  trust  to  which  such  deposit 
is  then  subject,  and  whether  or  not  the  bank 
sought  to  be  charged  with  such  trust,  and  with 
which  the  deposit  has  been  made,  had  notice 
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thereof,  be  a  sufficient  discharge  to  all  con- 
cerned for  the  payment  of  any  money  payable 
in  respect  of  such  deposit. 

3.  The  bank  shall  not  be  bound  to  see  to  the  appli- 
cation of  the  money  paid  upon  such  receipt. 
53  y.,  c.  31,  s.  84. 

Sub-section  1  of  section  52  contains  a  provision  re- 
specting trust  shares  of  the  bank  similar  to  that  of  sub- 
section 1  of  this  section  as  to  deposits,  and  the  reader 
will  there  find  a  discussion  of  the  liability  of  the  bank 
with  respect  to  these  trusts.  Sub-section  2  of  that  sec- 
tion differs  in  that  the  receipt  of  one  of  two  or  more 
trustees  is  sufficient  for  any  dividend  or  bonus  payable 
thereon;  whereas  by  this  section  the  receipt  of  a  ma- 
jority of  the  trustees  is  recpiired  for  the  payment  of  a 
deposit  if  there  are  more  than  two  of  them,  thus  follow- 
ing the  general  rule  under  Dominion  Statutes :  R.  S.  C. 
c.  1,  s.  31  (c). 

Such  receipt,  however,  is  not  to  be  a  sufficient  dis- 
charge "  in  the  case  of  a  lawful  claim  by  some  other 
person  before  repayment  "  by  the  bank.  A  lawful  claim 
was  defined  in  Re  Bank  of  Toronto  and  Dickinson,  8  0. 
W.  R.  323  (1906),  as  "  one  which  is  prima  facie  sub- 
stantial." 

The  rule  of  English  law  is  that  in  case  of  money  pay- 
able to  trustees,  the  receipt  must  be  signed  by  all  the 
trustees  and  not  by  the  majority  merely,  or  it  will  not 
be  vaHd:  Walke}-  v.  Symonds,  3  Swanston,  63  (1818); 
Hall  V.  Franck,  11  Beav.  519  (1849) ;  Lee  v.  Sankey,  L.  R. 
15  Eq.  204  (1873).  In  the  case  of  ordinary  joint  credi- 
tors payment  to  one  and  a  receipt  from  him  is  sufficient : 
Wallace  v.  Kelsall,  7  M.  &  W.  264  (1840);  Heilbut  v. 
NeriU,  L.  R.  5  C.  P.  478  (1870).  In  the  case  of  money 
paid  into  a  bank  on  joint  account  it  is  generally  implied 
from  the  purpose  of  such  an  account,  and  the  relation 
between  bankers  and  their  customers,  that  it  shall  not 
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be  withdrawn  without  the  joint  order  of  all;  and  the 
banker  is  not  discharged  by  a  payment  to  one  only :  Per 
Lord  Tenterden,  C.J.,  in  Innes  v.  Stephenson,  1  M.  & 
Rob.  145  (1831).  See  also  Husband  v.  Davis,  10  C.  B. 
645  (1851) ;  and  Brandon  v.  Scott,  7  E.  &  B.  234  (1857). 

Under  the  law  of  Quebec,  payment  may  be  validly 
made  to  one  of  several  joint  and  several  creditors,  and 
a  receipt  given  by  him  will  bind  the  others;  but  a  re- 
lease or  discharge  given  by  one  without  payment  will 
avail  only  for  his  own  share :  C.  C.  Arts.  1100,  1101. 

It  will  be  seen  that  this  section  of  the  Act  differs  from 
the  law  in  England  as  to  a  receipt  from  one  of  two  joint 
depositors,  or  from  the  majority  of  a  larger  number.  If 
it  is  desired  that  the  deposit  shall  not  be  withdrawn  in 
this  manner,  then  notice  to  that  effect  should  be  given 
to  the  bank. 

In  the  case  of  Bailey  v.  Jellett,  9  Ont.  A.  R.  187 
(1884),  it  was  sought  to  hold  a  bank  responsible  for 
moneys  belonging  to  a  client  which  a  solicitor  had  im- 
properly paid  into  the  bank  in  his  own  name,  and  which 
he  had  withdrawn,  on  the  ground  that  the  bank  manager 
was  aware  of  the  trust.  The  Court  held  that  the  bank 
was  not  liable;  but  that  it  was  liable  for  notes  and 
cheques  of  the  solicitor  paid  after  the  bank  had  notice 
of  his  death;  that  these  sums  and  the  balance  at  his 
credit  were  to  be  treated  as  trust  moneys ;  and  that  the 
client  whose  money  was  paid  in  last  had  the  preference. 
See  Wood  v.  Stenning,  [1895]  2  Ch.  433. 

The  leading  English  case  on  the  subject  is  Gray  v. 
Johnston,  L.  E.  3  E.  &  I.  App.  1  (1868),  where  Lord 
Cairns  says,  p.  11 :  "  In  order  to  hold  a  banker  justified 
in  refusing  to  pay  a  demand  of  his  customer,  the  custo- 
mer being  an  executor,  and  drawing  a  cheque  as  execu- 
tor, there  must,  in  the  first  place,  be  some  misapplica- 
tion, some  breach  of  trust,  intended  by  the  executor, 
and  there  must,  in  the  second  place,  as  was  said  by  Sir 
John  Leach,  in  the  well  known  case  of  Keane  v.  RohartSy 
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4  Macldock,  357  (1819),  be  proof  that  tlie  bankers  are 
privy  to  the  intent  to  make  this  misapplication  of  tlie 
trnst  funds.  And  to  that  I  think  I  may  safely  add,  that 
if  it  can  be  shewn  that  any  personal  benefit  to  the  bank- 
ers themselves  is  designed  or  stipulated  for,  that  circum- 
stance, above  all  others,  will  most  readily  establish  the 
fact  that  the  bankers  are  in  privity  with  the  breach  of 
trust  which  is  about  to  be  committed. ' '  In  the  same  case 
Lord  Westbury  says,  p.  14:  "  Supposing  that  a  banker 
becomes  incidentally  aware  that  a  customer,  being  in  a 
fiduciary  or  representative  capacity,  meditates  a  breach 
of  trust,  and  draws  a  cheque  for  that  purpose,  the  banker, 
not  being  interested  in  the  transaction,  has  no  right  to 
refuse  the  payment  of  the  cheque.  ...  If  an  executor 
or  a  trustee  who  is  indebted  to  a  banker,  or  to  another 
person,  having  the  legal  custody  of  the  assets  of  a  trust 
estate,  applies  a  portion  of  them  in  the  payment  of  his 
own  debt  to  the  individual  having  that  custody,  the  indi- 
vidual receiving  the  debt  has  at  once  not  only  abundant 
proof  of  the  breach  of  trust,  but  participates  in  it  for  his 
own  personal  benefit."  It  is  not  necessary  that  the  word 
^'  trust  "  or  ''  trustee  "  should  be  used  by  the  customer; 
it  is  enough  that  there  should  be  something  to  indicate 
to  the  bank,  or  that  the  bank  should  know  that  other 
persons  are  beneficially  interested.  See  Clench  v.  Con- 
solidated Bank,  31  U.  C.  C.  P.  169  (1880) ;  Ex  parte  King- 
ston, L.  R.  6  Ch.  App.  632  (1871). 

Subsequent  cases  in  England  have  not  been  consistent 
as  to  the  degree  of  knowledge  that  would  render  a  banker 
liable  for  a  breach  of  trust  committed  by  a  depositor,  or 
as  to  the  facts  that  should  put  a  banker  upon  further 
enquiry.  If  the  banker  is  to  derive  a  benefit  from  the 
transaction  his  conduct  would  be  more  closely  scrutinized. 
In  Foxton  v.  Manchester  S  Liverpool  Banking  Co.,  44 
L.  T.  406  (1881),  it  was  held  tliat  a  bank  could  not  retain 
the  benefit  of  a  cheque  drawn  upon  a  trust  fund  and  paid 
into  an  overdrawn  private  account;  while  in  Coleman  v. 
Bucks  and  Oxon  Bank,  [1897]  2  Ch.  24:^,  under  circum- 
stances nearly  the  same  the  transaction  was  upheld. 
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For  examples  of  cases  where  it  was  held  that  the  cir- 
cumstances attending  the  placing  of  company  or  partner- 
ship funds  to  the  credit  of  a  manager  or  partner  who  was 
a  private  depositor,  were  not  sufficiently  suspicious  to 
put  a  banker  upon  enquiry :  see  Bank  of  New  South  Wales 
V.  Goulbourn  Valley  Butter  Co.,  [1902]  A.  C.  543,  and 
Ross  V.  Chandler,  19  0.  L.  E.  584  (1909) ;  45  S.  C.  E.  127 
(1911) ;  Toronto  Club  v.  Dominion  Bank,  330  (1909). 

97.  Depositors  of  $500  or  under. — If  a  person  dies, 
having  a  deposit  with  a  bank  not  exceeding  the 
sum  of  five  hundred  dollars,  the  production  to 
the  bank  of — 

(a)  any  authenticated  copy  of  the  probate  of  the 
will  of  the  deceased  depositor,  or  of  letters  of 
administration  of  his  estate,  or  of  letters  of 
verification  of  heirship,  or  of  the  act  of  cura- 
torship  or  tutorship,  granted  by  any  court  in 
Canada  having  i30wer  to  grant  the  same,  or  by 
any  court  or  authority  in  England,  Wales,  Ire- 
land or  any  British  colony,  or  of  any  testa- 
ment, testamentary  or  testament  dative  expede 
in  Scotland;  or, 

(b)  an  authentic  notarial  copy  of  the  will  of  the 
deceased  depositor,  if  such  will  is  in  notarial 
form,  according  to  the  law  of  the  province  of 
Quebec ;  or, 

(c)  if  the  deceased  depositor  died  out  of  His 
Majesty's  dominions,  any  authenticated  copy 
of  the  probate  of  his  will,  or  letters  of  adminis- 
tration of  his  property,  or  other  document  of 
like  import,  granted  by  any  court  or  authority 
having  the  requisite  power  in  such  matters; 
shall  be  sufficient  justification  and  authority 
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to  the  directors  for  paying  sucli  deposit,  in 
pursuance  of  and  in  conformity  to  such  pro- 
bate, letters  of  administration,  or  other  docu- 
ments as  aforesaid. 

2.  When  the  authenticated  copy  or  other  docu- 
ment of  like  import  is  produced  to  the  bank 
under  sub-section  1  of  this  section,  there  shall 
be  deposited  with  the  bank  a  true  copy  thereof. 
63-64  v.,  c.  26,  s.  20. 

Sub-section  2  is  new  and  allows  a  true  copy  to  be  de- 
posited in  lieu  of  an  authenticated  copy.  No  ancillary 
probate,  or  ancillary  letters,  etc.,  are  required  where  the 
deceased  depositor  had  only  $500  or  less  in  the  bank. 

If  the  bank  has  an  office  in  the  country  or  province 
where  the  original  probate,  etc.,  issued,  it  may  pay  there 
a  deposit  of  any  amount  to  the  person  appointed  to  re- 
present the  deceased.  Irwin  v.  Bank  of  Montreal,  38  U.  C. 
Q.  B.  375  (1876),  Bain  v.  Torrance,  1  Man.  R.  32  (1884). 

Section  51  dispenses  with  ancillary  probate,  etc.,  with 
respect  to  shares  without  limit  as  to  the  number  or 
amount. 

DOMINION  GOVERNMENT  CHEQUES. 

98.  The  bank  shall  not  charge  any  discount  or 
commission  for  the  cashing  of  any  official 
cheque  of  the  Government  of  Canada  or  of 
any  department  thereof,  whether  drawn  on 
the  bank  cashing  the  cheque  or  on  any  other 
bank.     53  V.,  c.  31,  s.  103. 

A  bank  is  not  compelled  to  cash  a  Government  cheque, 
unless  it  is  one  drawn  upon  itself  by  the  Government  as  a 
customer;  but  if  it  undertakes  to  do  so  it  must  pay  the 
full  face  value.    It  cannot  make  the  collection  or  agency 
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charges  allowed  by  sections  93  and  94  when  it  discounts 
the  paper  of  another  party.  No  penalty  is  prescribed  in 
the  Act  for  a  breach  of  this  section,  but  it  would  be  a 
violation  of  section  191  of  the  Criminal  Code,  and  punish- 
able by  a  fine  under  sections  1052  and  1035. 

PURCHASE  OF  THE  ASSETS   OF  A  BANK. 

Before  1900  the  purchase  of  the  assets  of  one  bank  by 
another  bank,  now  authorized  by  the  following  sections 
99  to  111  inclusive,  could  only  have  been  carried  out  under 
a  special  Act  of  Parliament.  The  Act  was  passed  to  meet 
the  case  of  the  purchase  of  the  Bank  of  British  Columbia 
by  the  Canadian  Bank  of  Commerce,  the  consideration  in 
that  case  being  $2,000,000  stock  of  the  purchasing  bank 
and  $312,000  in  cash.  The  purchase  took  effect  on  the 
2nd  of  January,  1901. 

Since  that  time,  under  the  provisions  of  these  sections, 
the  following  purchases  have  been  made :  The  Exchange 
Bank  of  Yarmouth,  the  People's  Bank  of  Halifax  and  the 
People's  Bank  of  New  Brunswick,  by  the  Bank  of  Mon- 
treal; the  Halifax  Banking  Company,  the  Merchants' 
Bank  of  Prince  Edward  Island  and  the  Eastern  Town- 
ships Bank,  by  the  Canadian  Bank  of  Commerce;  the 
Commercial  Bank  of  Windsor,  by  the  Union  Bank  of  Hali- 
fax; the  Summerside  Bank,  by  the  Bank  of  New  Bruns- 
wick; the  Western  Bank  of  Canada,  by  the  Standard 
Bank  of  Canada;  the  St.  Stephen's  Bank,  by  the  Bank  of 
British  North  America ;  the  Banque  Internationale,  by  the 
Home  Bank  of  Canada ;  the  Traders  Bank  of  Canada,  by 
the  Eoyal  Bank  of  Canada ;  and  the  Bank  of  New  Bruns- 
wick, by  the  Bank  of  Nova  Scotia.  The  Northern  Bank 
and  the  Crown  Bank  were  merged  by  special  statute  of 
1908,  c.  137,  under  the  name  of  the  Northern  Crown  Bank. 

99.  Any  bank  may  sell  the  whole  or  any  portion 
of  its  assets  to  any  other  bank  which  may  pur- 
chase such  assets  and  the  selling  and  purchas- 
ing banks  may,  for  such  purposes,  enter  into 
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an  agreement  for  sale  and  purchase,  wliich 
agreement  shall  contain  all  the  terms  and  con- 
ditions connected  with  the  sale  and  purchase 
of  such  assets. 

2.  No  agreement  by  a  bank  to  sell  the  whole  or 
any  portion  of  its  assets  to  another  bank  shall 
be  made  unless  and  until  the  Minister,  in  writ- 
ing, consents  that  an  agreement  under  sub- 
section 1  of  this  section  may  be  entered  into 
between  the  two  banks.  63-64  V.,  c.  26,  s.  33. 
Am. 

Sub-section  2  is  new,  and  was  passed  at  the  late 
session  in  response  to  a  claim  in  the  country  and  in  Par- 
liament that  a  continuance  of  the  merger  of  banks  at  the 
rate  at  which  it  had  been  going  on  of  late  years  was  not 
in  the  public  interest.  The  consent  of  the  Minister  is  to 
be  obtained  at  an  early  stage  in  order  that  he  may,  if  he 
considers  the  merger  undesirable,  object  before  the  agree- 
ment is  entered  into  or  the  meeting  of  shareholders  called. 

The  language  of  the  section,  if  taken  literally,  might 
be  construed  to  mean  that  a  bank  could  not  sell  a  single 
negotiable  security  or  any  portion  of  its  property  to 
another  bank  except  by  the  machinery  provided  in  the 
succeeding  sections.  Section  111,  however,  makes  it  ap- 
parent that  it  is  only  when  the  selling  bank  is  giving  up 
the  business  of  banking  that  these  sections  apply.  It  was 
argued  in  Montgomery  v.  Ryan,  16  0.  L.  K.  75  (1908), 
that  no  other  sales  were  permitted  by  the  Act,  but  tlie  ori- 
gin and  purpose  of  these  sections  is  pointed  out  at  pages 
99  and  100.  Independently  of  them  a  bank  may  still  exer- 
cise the  powers  conferred  on  it  by  section  76  and  other 
sections  of  the  Act,  and  by  K.  S.  C.  c.  1,  s.  .'10  (a),  viz.: 
"  acquire  and  bold  personal  pro])eriy  or  movables  for 
the  purposes  for  which  the  cor])oration  is  constituted, 
and  alienate  the  same  at  pleasure." 
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These  sections  were  very  fully  discussed  in  the  On- 
tario Courts  and  the  Pri\^^  Council  in  connection  with 
an  agreement  between  the  Ontario  Bank  and  the  Bank  of 
Montreal.  The  former  being  in  a  desperate  condition  on 
the  13th  of  October,  1906,  the  latter  agreed  to  come  to  its 
relief,  to  take  immediate  possession  of  its  offices  and  meet 
its  liabilities  as  they  became  due,  and  thus  averted  a 
financial  panic.  An  agreement  was  drawn  up  and  exe- 
cuted whereby  the  Bank  of  Montreal  was  to  purchase  by 
way  of  discount  and  re-discount  at  the  rate  of  six  per 
cent  all  the  call  and  current  loans  and  overdue  debts  of 
the  Ontario  Bank,  and  to  receive  all  the  securities  in 
connection  therewith,  and  apply  the  proceeds  towards 
paying  the  debts  of  the  latter;  and  the  Ontario  Bank  to 
realize  upon  its  other  property,  call  in  the  double  lia- 
bility and  hand  over  the  proceeds  to  the  Bank  of  Mon- 
treal, which  was  to  allow  in  the  final  settlement  $150,000 
for  the  indirect  benefit  accruing  to  it.  The  Ontario  Bank 
was  subsequently  placed  in  liquidation,  and  the  liquidator 
and  a  contributory  contested  the  claim  of  the  Bank  of 
Montreal,  alleging  that  the  agreement  was  nltra  vires  for 
non-compliance  with  the  provisions  of  these  sections  of 
the  Bank  Act.  The  Ontario  Courts  held  that  the  trans- 
action was  within  the  powers  of  the  bank  and  the  direc- 
tors, and  was  not  a  sale  of  assets  within  the  meaning  of 
these  sections:  Re  Ontario  Bank,  29  0.  L.  E.  1  (1910). 
Affirmed  by  the  Pri^^^  Council,  McFarland  v.  Bank  of 
Montreal,  [1910]  A.  C.  96. 

100.  Consideration.— The  consideration  for  any 
such  sale  and  purchase  may  be  as  agreed  upon 
between  the  selling  and  purchasing  banks. 

2.  If  the  consideration,  or  any  portion  thereof,  is 
shares  of  the  capital  stock  of  the  purchasing 
bank,  the  agreement  shall  provide  for  the 
amount  of  the  shares  of  the  purchasing  bank  to 
be  paid  to  the  selling  bank. 
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3.  Until  such  shares  so  paid  to  the  selling  bank 
have  been  sold  by  such  bank,  or  have  been  dis- 
tributed among  and  accepted  by  the  share- 
holders of  such  bank,  they  shall  not  be  consid- 
ered issued  shares  of  the  purchasing  bank 
for  the  purposes  of  its  note  circulation.  63-64 
v.,  c.  26,  s.  34. 

101.  Submission   to   selling   shareholders. — The 

agreement  of  sale  and  purchase  shall  be  sub- 
mitted to  the  shareholders  of  the  selling  bank, 
either  at  the  annual  general  meeting  of  such 
bank  or  at  a  special  general  meeting  thereof 
called  for  the  purpose. 

2.  A  copy  of  the  agreement  shall  be  mailed,  post 
paid,  to  each  shareholder  of  such  bank  to  his 
last  known  address,  at  least  four  weeks  previ- 
ously to  the  date  of  the  meeting  at  which  the 
agreement  is  to  be  submitted,  together  with  a 
notice  of  the  time  and  place  of  the  holding  of 
such  meeting.    63-64  Y.,  c.  26,  s.  35. 

A  special  general  meeting  requires  six  weeks'  public 
notice  in  one  or  more  newspapers  published  at  the  place 
where  the  head  office  of  the  bank  is  situate,  and  in  the 
Canada  Gazette :  sees.  31  and  2,  s.-s.  2. 

102.  Approval  of  agreement. — If  at  such  meeting 
the  agreement  is  a  improved  by  resolution  car- 
ried by  the  votes  of  shareholders,  present  or 
represented  by  proxy,  representing  not  less 
than  two-thirds  of  the  amount  of  the  sub- 
scribed capital  stock  of  the  bank,  the  agree- 
ment may  be  executed  under  the  seals  of  the 
banks,  parties  thereto,  and  application  maj^  be 
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made  to  tlie  Governor  in  Council,  through  the 
Minister,  for  approval  thereof. 

2.  Until  the  agreement  is  approved  by  the  Gov- 
ernor in  Council  it  shall  not  be  of  any  force 
or  effect.    63-64  V.,  c.  26,  s.  36. 

The  voting  is  by  ballot ;  one  vote  for  each  share,  held 
for  at  least  thirty  days:  sec.  32.  Fully  paid-up  and 
partly  paid-up  shares  count  equally:  Purdom  v.  Ontario 
Loan  and  Debenture  Co.,  22  0.  E.  597  (1892). 

The  Minister  is  the  Minister  of  Finance  and  Receiver- 
General:  sec.  2  {h). 

103.  Approval  by  purchasing  bank. — If  the  agree- 
ment provides  for  the  payment  of  the  con- 
sideration for  such  sale  and  purchase,  in  whole 
or  in  part,  in  shares  of  the  capital  stock  of  the 
purchasing  bank,  and  for  such  purpose  it  is 
necessary  to  increase  the  capital  stock  of  such 
bank,  the  agreement  shall  not  be  executed  on 
behalf  of  the  purchasing  bank,  unless  nor 
until  it  is  approved  by  the  shareholders  thereof 
at  the  annual  general  meeting,  or  at  a  special 
general  meeting  of  such  shareholders.  63-64 
v.,  c.  26,  s.  37. 

No  particular  proportion  of  the  stock  of  the  purchas- 
ing bank  requires  to  be  represented  at  this  meeting  or  to 
vote  in  its  favor,  as  is  required  by  section  102  in  the  case 
of  the  selling  bank;  a  simple  majority  of  the  shares  vot- 
ing at  the  meeting  is  sufficient. 

104.  Approval  by  government. — The  Governor  in 
Council  may,  on  the  application  for  his  ap- 
proval of  the  agreement,  approve  of  the  in- 
crease of  the  capital  stock  of  the  purchasing 
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bank,  which  is  necessary  to  provide  for  the 
pajrment  of  the  shares  of  such  bank  to  the  sell- 
ing bank,  as  provided  in  the  said  agreement. 
63-64  v.,  c.  26,  s.  38. 

105.  Sections  33  and  34  not  to  apply. — The  pro- 
visions of  this  Act  with  regard  to — 

(a)  the  increase  of  the  capital  stock  of  the  bank 
by  by-law  of  the  shareholders  approved  by 
the  Treasury  Board  and, 

(h)  the  allotment  and  sale  of  such  increased 
stock ;  shall  not  apply  to  any  increase  of  stock 
made  or  provided  for  under  the  authority  of 
the  last  two  preceding  sections.  63-64  V.,  c. 
26,  s.  38. 

The  approval  of  the  agreement  by  the  shareholders 
and  the  approval  by  the  Governor  in  Council  take  the 
place  of  the  by-law  increasing  the  stock  in  section  33  and 
the  approval  of  the  Treasnn^  Board.  Stock  for  the  pur- 
chase of  another  bank  need  not  be  allotted  to  existing 
shareholders  pro  rata. 

106.  Conditions  of  approval. — The  approval  of 
the  Governor  in  Council  shall  not  be  given  to 
the  agreement,  unless — 

(a)  the  consent  of  the  Minister  as  prescribed  by 
sub-section  2  of  section  99  of  this  Act  has  been 
given ; 

(h)  the  approval  of  the  agreement  is  recom- 
mended by  the  Treasury  Board; 

(c)  the  application  for  approval  thereof  is  made, 
by  or  on  behalf  of  the  bank  executing  it,  within 
three  months  from  the  date  of  execution  of 
the  agreement;  and. 
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(d)  it  appears  to  the  satisfaction  of  tlie  Governor 
in  Council  that  all  the  requirements  of  this 
Act  in  connection  with  the  approval  of  the 
agreement  by  the  shareholders  of  the  selling 
and  purchasing  banks  have  been  complied 
with,  and  that,  after  the  approval  by  the  share- 
holders of  the  selling  bank,  notice  of  the  inten- 
tion of  the  banks  to  apply  to  the  Gov- 
ernor in  Council  for  the  approval  of  the  agree- 
ment has  been  published  for  at  least  four 
weeks  in  The  Canada  Gazette,  and  in  one  or 
more  newspapers  published  in  places  where 
the  chief  offices  of  the  banks  are  situate. 

2.  Such  banks  shall  afford  all  information  that 
the  Minister  requires. 

3.  Nothing  herein  contained  shall  be  construed  to 

prevent  the  Governor  in  Council  or  the  Treas- 
ury Board  from  refusing  to  approve  of  the 
agreement  or  to  recomm^end  its  approval.  63- 
64  v.,  c.  26,  s.  39.    Am. 

Clause  (a)  is  new,  as  also  the  words  "  after  the  ap- 
proval by  the  shareholders  of  the  selling  bank"  m 
clause  {d). 

107.  Further  conditions.— The  agreement  shall 
not  be  approved  of  unless  it  appears  that— 

(a)  proper  provisions  have  been  made  for  the 
payment  of  the  liabilities  of  the  selling  bank; 

(5)  the  agreement  provides  for  the  assumption 
and  payment  by  the  purchasing  bank  of  the 
notes  of  the  selling  bank  issued  and  intended 
for  circulation,  outstanding  and  in  circulation ; 
and, 
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(c)  the  amounts  of  the  notes  of  both  the  purchas- 
ing and  selling  banks,  issued  for  circulation, 
outstanding  and  in  circulation,  as  shown  by 
the  then  last  monthly  returns  of  the  banks,  do 
not  together  exceed  the  then  paid-up  capital 
of  the  purchasing  bank  and  the  amount  (if 
any)  held  for  both  of  the  said  banks  in  the 
central  gold  reserves  referred  to  in  section 
61  of  this  Act ;  or  if  the  amount  of  such  notes 
does  exceed  such  paid-up  capital  and  the 
amount  so  held,  an  amount  in  cash,  equal  to 
the  excess  of  such  notes  over  such  paid-up 
capital  and  the  amount  so  held,  has  been  de- 
posited by  the  purchasing  bank  with  the  Min- 
ister. 

2.  The  amount  so  deposited  under  paragraph 
(c)  of  sub-section  1  of  this  section  shall  be  held 
by  the  Minister  as  security  for  the  redemp- 
tion of  the  said  excess  of  notes ;  and  when  the 
amount  of  the  notes  of  the  two  banks  outstand- 
ing and  in  circulation  is  less  than  the  aggre- 
gate of  the  paid-up  capital  of  the  purchasing 
bank,  the  amount  aforesaid  (if  any)  held  in 
the  central  gold  reserves,  together  with  the 
amount  so  deposited,  the  difference  shall,  from 
time  to  time,  be  repaid  by  the  Minister  out  of 
the  deposit,  to  the  extent  thereof,  to  the  pur- 
chasing bank,  but  without  interest  on  the  ap- 
plication of  such  bank,  and  on  the  production 
of  such  evidence  as  the  Minister  may  require 
to  show  the  amount  of  the  notes  of  the  two 
banks  then  outstanding  and  in  circulation.  63- 
64  v.,  c.  27,  s.  1.    Am. 
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Clause  (c)  and  sub-section  2  have  been  amended  on 
account  of  the  provisions  of  section  61  as  to  central  gold 
reserves. 

108.  Notes  of  selling  bank. — The  notes  of  the  sell- 
ing bank  so  assumed  and  to  be  paid  by  the 
purchasing  bank  shall,  on  the  approval  of  the 
agreement,  be  deemed  to  be,  for  all  intents 
and  purposes,  notes  of  the  purchasing  bank 
issued  for  circulation;  and  the  purchasing 
bank  shall  be  liable  in  the  same  manner 
and  to  the  same  extent  as  if  it  had  issued  them 
for  circulation. 

2.  The  amount  at  the  credit  of  the  selling  bank  in 
the  Circulation  Fund  shall,  on  the  approval  of 
the  agreement,  be  transferred  to  the  credit  of 
the  purchasing  bank. 

3.  The  trustees  shall  not  permit  any  part  of 
the  deposit  (if  any)  of  the  selling  bank  in  the 
central  gold  reserves  to  be  withdrawn  under 
the  provisions  of  this  Act  after  the  last  juri- 
dical day  of  the  month  in  which  notice  of  in- 
tention to  apply  to  the  Governor  in  Council 
for  approval  of  the  agreement  has  been  given, 
and  pending  such  approval,  unless  and  until 
the  trustees  are  notified  in  writing  by  the  Min- 
ister of  his  consent  thereto;  and  on  the 
approval  of  the  agreement  the  trustees  shall 
hold  the  deposit  (if  any)  for  and  as  if  such 
deposit  had  been  originally  made  by  the  pur- 
chasing bank. 

4.  The  notes  of  the  selling  bank  shall  not  be  re- 
issued, but  shall  be  called  in,  redeemed  and 
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cancelled  as  quickly  as  possible.    63-61  V.,  c. 
26,  s.  41.    Am. 

Sub-section  3  is  new.  As  to  the  Circulation  Fund,  see 
sections  64  to  70,  and  as  to  the  issue  and  circulation  of 
notes,  see  section  61. 

109.  Evidence  of  approval. — The  approval  by  the 
Governor  in  Council  of  the  agreement  shall 
be  evidenced  by  a  certified  copy  of  the  order 
in  council  approving  thereof. 

2.  A  copy  of  such  order  in  council  or  extract 
thereof,  and  a  copy  of  such  agreement,  pur- 
porting to  be  certified  to  be  true  by  the  clerk 
or  assistant  or  acting  clerk  of  the  King's  Privy 
Council  for  Canada  shall,  in  all  courts  of  jus- 
tice and  for  all  purposes,  be  prima  facie  evi- 
dence of  the  said  agreement,  and  of  its  due 
execution,  and  of  its  approval  by  the  Governor 
in  Council,  and  of  the  regularity  of  all  pro- 
ceedings in  connection  therewith.  63-64  V., 
c.  26,  s.  42.    Am. 

Sub-section  2  has  been  amended  to  make  its  meaning 
more  clear. 

110.  Assets  vest  in  purchasing  bank.  —  On  the 
agreement  being  approved  of  by  the  Governor 
in  Council,  the  assets  therein  referred  to  as 
sold  and  purchased  shall,  in  accordance  with 
and  subject  to  the  terms  thereof,  and  without 
any  further  conveyance,  become  vested  in  the 
purchasing  bank. 

2.  The  selling  bank  shall,  from  time  to  time, 
subject  to  the  terms  of  the  agreement,  execute 


ASSETS  VEST  IX  PURCHASING  BANK.  315 

such  formal  and  separate  conveyances,  assign- 
ments and  assurances,  for  registration  pur- 
poses or  otherwise,  as  are  reasonably  required 
to  confirm  or  evidence  the  vesting  in  the  i)^'- 
chasing  bank  of  the  full  title  or  ownership  of 
the  assets  referred  to  in  the  agreement.  63-64 
Y.,  c.  26,  s.  43. 

111.  Selling  bank  to  cease  business. — As  soon  as 
the  agreement  is  ap23roved  of  by  the  Governor 
in  Council,  the  selling  bank  shall  cease  to  issue 
or  re-issue  notes  for  circulation,  and  shall  cease 
to  transact  any  business,  except  such  as  is 
necessary  to  enable  it  to  carry  out  the  agree- 
ment, to  realize  upon  any  assets  not  included 
in  the  agreement,  to  pay  and  discharge  its  lia- 
bilities, and  generally  to  wind  up  its  business ; 
and  the  charter  or  Act  of  incorporation  of  such 
bank,  and  any  Acts  in  amendment  thereof  then 
in  force,  shall  continue  in  force  only  for  the 
purposes  in  this  section  specified.  63-64  V., 
c.  26,  s.  44. 

EETUENS  BY  THE  BANK  TO  GOVERNMENT. 

Besides  the  detailed  statements  which  the  directors 
are  required  to  present  to  the  shareholders,  at  the  an- 
nual meeting,  by  section  54,  and  any  further  statements 
ordered  by  the  shareholders  under  section  55,  the  bank  is 
obliged  to  make  monthly  returns  to  the  Government  by 
section  112,  and  the  Minister  of  Finance  may  call  for 
special  returns  under  section  113.  It  must  also  make 
an  annual  return  of  all  dividends  and  balances  unpaid  for 
more  than  five  years  and  send  a  list  of  shareholders ;  sec. 
114.  The  monthly  returns  and  annual  business  state- 
ments are  keenly  examined  by  the  pubfic,  and  form  the 
topics  of  critical  articles  in  the  financial  and  commercial 
journals. 
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112.  Monthly  returns. — Monthly  returns  shall  be 
made  by  the  bank  to  the  Minister  in  the  form 
set  forth  in  Schedule  D  to  this  Act. 

2.  Such  returns  shall  be  made  uj)  and  sent  in 
within  the  first  twenty  days  of  each  month,  and 
shall  exhibit  the  condition  of  the  bank  on  the 
last  juridical  day  of  the  month  last  preceding. 

3.  Notwithstanding  anything  in  this  section, 
whenever,  in  the  usual  course  of  the  post,  the 
return  of  a  branch  or  agency  for  the  last  juri- 
dical day  of  the  month,  mailed  at  the  branch  or 
agency  on  or  before  the  second  day  of  the  fol- 
lowing month,  does  not  reach — 

(a)  the  chief  office  of  the  bank  on  or  before  the 
eighteenth  day  of  the  month;  or, 

(h)  the  office  of  the  general  manager,  if  the  office 
of  the  general  manager  is  at  a  place  other  than 
the  chief  office  of  the  bank,  on  or  before  the 
fifteenth  day  of  the  month ; 

the  return  last  received  from  any  such  branch, 
exhibiting  as  far  as  that  branch  is  concerned, 
the  condition  of  the  bank  at  the  date  for  which 
it  purports  to  be  made,  may  be  used  in  the 
compilation  of  the  monthly  return  called  for 
by  this  section. 

4.  The  monthh?-  returns  shall  be  signed  by  the 
chief  accountant  or  by  the  acting  chief 
accountant  and  by  the  president,  or  a  ^dee- 
president,  or  the  director  then  acting  as  pre- 
sident, and  by  the  general  manager  or  other 
principal  officer  of  the  bank  next  in  authority 
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in  the  management  of  the  affairs  of  the  bank 
at  the  time  at  which  the  declaration  is  signed. 

5.  As  soon  as  may  be  after  the  annual  general 

meeting  there  shall  be  sent  to  the  Minister  the 
names  of  the  directors  elected  thereat  and  the 
names  of  the  president  and  vice-presidents, 
and  should  any  casual  vacancy  occur  in  the 
membership  of  the  board  of  directors,  or  in 
the  of&ce  of  president,  or  vice-president,  the 
Minister  shall  forthwith  be  notified  of  the 
name  of  the  person  by  whom  the  vacancy  has 
been  filled. 

6.  If  any  change  is  made  in  the  holder  of  the  office 

of  chief  accountant  or  of  general  manager,  the 
Minister  shall  forthwith  be  notified  of  the 
name  of  the  person  by  whom  the  vacancy  has 
been  filled. 

7.  In  the  case  of  the  Bank  of  British  North  Amer- 

ica the  returns  called  for  by  this  section  shall 
be  signed  by  the  officer  of  that  bank  known  as 
the  assistant  secretary  in  the  place  of  the  chief 
accountant  as  hereinbefore  in  this  section  pre- 
scribed, and  by  the  general  manager  at  the 
chief  office  of  that  bank  under  this  Act,  in  the 
place  of  the  president  and  general  manager 
as  hereinbefore  prescribed,  and  the  part  of 
such  return  containing  the  respective  forms  of 
declaration  in  Schedule  D  shall,  for  the  pur- 
poses of  returns  by  the  said  bank,  be  modified 
accordingly. 

8.  Any  other  returns  required  to  be  made  by  a 

bank  under  the  provisions  of  this  Act  shall  in 
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like  manner  in  tlie  ease  of  the  Bank  of  British 
North  America  be  signed  by  the  officers  of  that 
bank  who  are  referred  to  in  the  next  preceding 
sub-section;  and  the  part,  if  any,  of  such  re- 
turns containing  the  respective  forms  of  de- 
claration shall,  for  the  purposes  of  returns  by 
the  said  bank,  be  modified  accordingly.  53  V., 
c.  31,  s.  85.    Am. 

In  sub-section  2  the  word  twenty  has  been  substituted 
for  fifteen.  Sub-sections  3,  5,  6,  7  and  8  are  new.  In  sub- 
section 4  changes  have  been  made  as  to  the  officers  who 
are  to  sign. 

A  glance  at  Schedule  D  shows  that  it  covers  no  less 
than  49  items  of  information  concerning  the  position  and 
business  of  the  bank,  an  increase  of  7  over  the  previous 
requirement. 

The  penalty  for  not  sending  in  these  returns  on  time 
is  $50  a  day:  sec.  147. 

It  may  be  difficult  always  to  classify  the  transactions 
of  the  bank  under  the  proper  items  in  the  schedule. 
Wliere  on  a  prosecution  for  making  false  returns,  the 
Judge  directed  the  jury  as  a  matter  of  law,  that  certain 
sums  borrowed  by  the  bank  from  other  banks,  and  for 
which  deposit  receipts  payable  on  time  were  granted, 
were  improperly  classified  as  deposits  instead  of  loans, 
it  was  lield  that  this  was  a  misdirection,  and  that  the 
question  of  such  classification  was  one  of  fact  for  the 
jury.  In  the  same  case  it  was  held  that  where  the  bank 
took  demand  notes  to  cover  over-drafts,  these  were  im- 
properly classified  as  current  loans:  Beg.  v.  Hinds,  24 
L.  C.  J.  116  (1879). 

113.  Special  returns.— The  Minister  may  also  call 
for  special  returns  from  any  bank,  whenever, 
in  his  judgment,  they  are  necessary  to  afford 
a  full  mid  comploto  knowledge  of  its  condition. 
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2.  Such  special  returns  shall  be  made  and  signed 
in  the  manner  and  by  the  persons  specified  in 
the  last  preceding  section. 

3.  Such  special  returns  shall  be  made  and  sent  in 
within  thirty  days  from  the  date  of  the  demand 
therefor  by  the  Minister:  Provided  that  the 
Minister  may  extend  the  time  for  sending  in 
such  special  returns  for  such  further  period, 
not  exceeding  thirty  days,  as  he  thinks  exped- 
ient.   53  v.,  c.  31,  s.  86. 

114.  Annual  returns.  —  The  bank  shall,  within 
twenty  days  after  the  close  of  each  calendar 
year,  transmit  or  deliver  to  the  Minister  a 
return — 

(a) of  all  dividends  which  have  remained  unpaid 
for  more  than  five  years ;  and, 

(6)  of  all  amounts  or  balances  in  respect  of 
which  no  transactions  have  taken  place,  or 
upon  which  no  interest  has  been  paid,  during 
the  five  years  prior  to  the  date  of  such  return ; 
Provided  that,  in  the  case  of  moneys  deposited 
for  a  fixed  period,  the  said  term  of  five  years 
shall  be  reckoned  from  the  date  of  the  termin- 
ation of  such  fixed  period. 

2.  The  return  mentioned  in  the  last  preceding 
sub-section  shall  set  forth — 

(a)  the  name  of  each  shareholder  or  creditor  to 
whom  such  dividends,  amounts  or  balances  are, 
according  to  the  books  of  the  bank,  payable ; 

(h)  the  last  known  address  of  each  such  share- 
holder or  creditor ; 
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(c)  the  amount  due  to  each  such  shareholder  or 
creditor ; 

{d)  the  branch  or  agency  of  the  bank  at  which 
the  last  transaction  took  place ; 

(e)  the  date  of  such  last  transaction;  and, 

(/)  if  such  shareholder  or  creditor  is  known  to 
the  bank  to  be  dead,  the  names  and  addresses 
of  his  legal  representatives,  so  far  as  known  to 
the  bank. 

3.  The  bank  shall  likewise,  within  twenty  days 
after  the  close  of  each  calendar  year,  transmit 
or  deliver  to  the  Minister  a  return  of  all  certi- 
fied cheques,  drafts  or  bills  of  exchange,  issued 
by  the  bank  to  any  person,  and  remaining  un- 
paid for  more  than  five  years  prior  to  the  date 
of  such  return,  setting  forth  so  far  as  known, — 

(a)  the  names  of  the  persons  to  whom,  or  at  whose 
request,  such  drafts,  certified  cheques,  or  bills 
of  exchange  were  issued; 

{h)  the  addresses  of  such  persons ; 

(c)  the  names  of  the  payees  of  such  drafts  or 
bills  of  exchange ; 

{d)  the  amounts  and  dates  of  such  certified 
cheques,  drafts  or  bills  of  exchange ; 

(e)  the  names  of  the  places  where  such  certified 
cheques,  drafts  or  bills  of  exchange  were  pay- 
able; and, 

(/)  the  branches  or  agencies  of  the  bank  respec- 
tively from  which  such  drafts,  certified 
cheques,  or  bills  of  exchange  were  issued. 
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4.  If  a   dividend,   amount  or  balance,   certified 

cheque,  draft,  or  bill  of  exchange  is  for  a  less 
sum  than  five  dollars,  and  returns  in  respect 
thereof  have  been  made  under  the  preceding 
provisions  of  this  section  for  five  consecutive 
years,  the  bank  may  hereafter  omit  from  the 
respective  returns  particulars  required  by  the 
said  provisions  with  regard  to  any  such  divi- 
dend, amount  or  balance,  certified  cheque, 
draft  or  bill  of  exchange. 

5.  The  returns  required  by  the  foregoing  provi- 
sions of  this  section  shall  be  accompanied  by 
declarations  which  shall  be  a  part  of  the  re- 
turn, and  the  declarations  shall  be  in  the  form 
set  forth  in  Schedule  F  to  this  Act,  and  shall 
be  signed  by  the  chief  accountant,  and  by  the 
president  or  a  vice-president  or  the  director 
then  acting  as  president,  and  by  the  general 
manager  or  other  principal  officer  of  the  bank 
next  in  authority  in  the  management  of  the 
affairs  of  the  bank  at  the  time  at  which  the 
declaration  is  signed. 

6.  The  bank  shall  transmit  by  registered  post  to 
the  person  to  whom  any  such  dividend,  amount 
or  balance  is  payable,  and  to  the  person  to 
whom  (in  so  far  as  known  to  the  bank)  and 
to  the  person  at  whose  request  any  such  draft, 
certified  cheque  or  bill  of  exchange  was  issued, 
to  the  last  known  post  office  address  of  each 
person  as  shown  by  the  books  of  the  bank,  a 
notice  in  writing  stating  that  such  dividend 
remains  unpaid,  or  that  in  respect  of  such 
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amount  or  balance  no  transaction  has  taken 
place  or  no  interest  has  been  paid,  or  that  such 
draft,  certified  cheque  or  bill  remains  unpaid, 
as  the  case  may  be. 

7.  The  notice  called  for  by  the  next  preceding  sub- 
section is  required  to  be  given  once  only, 
namely,  during  the  month  of  January  next 
after  the  end  of  the  first  five-year  period  in 
respect  of  which — 

(a)  the  dividend  has  remained  unpaid;  or, 

(b)  no  transaction  has  taken  place  or  no  interest 
has  been  jDaid  in  connection  with  such  amount 
or  balance ;  or, 

(c)  the  draft,  certified  cheque  or  bill  has  re- 
mained unpaid. 

8.  The  bank  shall,  within  twenty  days  after  the 
close  of  each  calendar  year,  transmit  or  deliver 
to  the  Minister  a  list,  certified  by  the  general 
manager  or  other  principal  officer  of  the  bank 
next  in  authority  in  the  management  of  the 
affairs  of  the  bank  at  the  time  at  which  the 
list  is  certified,  and  by  the  officer  of  the  bank 
in  charge  of  the  register  of  shareholders,  to 
be  a  correct  list  and  in  accordance  with  the 
books  of  the  bank  with  regard  thereto ;  and  the 
list  shall  show — 

(a)  the  names  of  the  shareholders  of  the  bank  on 
the  last  day  of  such  calendar  year,  with  their 
last  known  post  office  addresses  and  descrip- 
tions ; 
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(b)  the  number  of  shares  then  held  by  them  re- 
spectively; and, 

(c)  the  amount  paid  thereon. 

9.  The  Minister  shall  lay  such  returns  and  lists 
before  Parliament  at  the  next  session  thereof. 
53  v.,  c.  31,  ss.  87  and  88;  63-64  V.,  c.  26,  s.  21. 
Am. 

Sub-sections  1  and  2  were  first  enacted  in  1890.  The 
pubHcation  of  the  first  annual  returns  by  ParUament 
shewed  a  very  large  number  of  unclaimed  dividends  and 
balances,  most  of  them  being  small.  Subsequent  returns 
shew  that  as  the  result  of  the  publicity  given  from  j^ear 
to  year,  very  many  of  the  amounts  have  been  claimed 
and  withdrawn. 

Sub-section  3  was  first  enacted  in  1900,  and  in  a  lesser 
degree  had  a  like  etfect. 

Schedule  F  is  new,  as  are  also  sub-sections  4,  6  and  7. 

The  lists  of  shareholders  are  published  each  year  by 
Parliament. 

By  sections  92  and  57  a  bank  cannot  plead  any  statute 
of  limitations  or  prescription,  with  reference  to  deposits 
or  dividends.  In  case  of  a  winding-up,  such  moneys  are 
paid  over  to  the  Minister  of  Finance:  sec.  115. 

PAYMENTS   TO  THE   MINISTER   UPON   WINDING  UP. 

115.  Unclaimed  moneys. — If,  in  the  event  of  the 
winding-up  of  the  business  of  the  bank  in 
insolvency,  or  under  any  general  winding-up 
Act,  or  otherwise,  any  moneys  payable  by  the 
liquidator,  either  to  shareholders  or  deposi- 
tors, remain  unclaimed, — 
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(a)  for  the  period  of  three  years  from  the  date 
of  suspension  of  payment  by  the  bank ;  or, 

(b)  for  a  like  period  from  the  commencement  of 
the  winding-up  of  such  business;  or, 

(c)  until  the  final  winding-up  of  such  business,  if 
the  business  is  finally  wound  up  before  the 
expiration  of  the  said  three  years; 

such  moneys  and  all  interest  thereon  shall, 
notwithstanding  any  statute  of  limitations  or 
other  Act  relating  to  prescription,  be  paid  to 
the  Minister,  to  be  held  by  him  subject  to  all 
rightful  claims  on  behalf  of  any  person  other 
than  the  bank. 

2.  If  a  claim  to  any  moneys  so  i)aid  is  thereafter 

established  to  the  satisfaction  of  the  Treasury 
Board,  the  Governor  in  Council  shall,  on  the 
report  of  the  Treasury  Board,  direct  payment 
thereof  to  be  made  to  the  person  entitled 
thereto,  together  with  interest  on  the  principal 
i  sum  thereof,  at  the  rate  of  three  per  cent  per 

annum  for  a  period  not  exceeding  six  years 
from  the  date  of  payment  thereof  to  the  Min- 
ister as  aforesaid:  Provided  that  no  such  in- 
terest shall  be  paid  or  payable  on  such  prin- 
cipal sum  unless  interest  thereon  was  pay- 
able by  the  bank  paying  the  same  to  the  Min- 
ister. 

3.  Upon  pajrment  to  the  Minister  as  lierein  pro- 
vided, the  bank  and  its  assets  shall  be  held  to 
be  discharged  from  further  liability  for  the 
amounts  so  paid.    53  V.,  c.  31,  s.  88. 
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The  bank  is  prevented  by  sections  97  and  52  from 
plaiming  the  benefit  of  a  statute  of  limitations  or  pre- 
scription as  to  deposits,  or  dividends  left  for  more  than 
the  statutory  period.  While  it  continues  in  business  it 
may  have  the  use  of  such  moneys ;  but  in  the  event  of  a 
winding-up,  the  money  must  be  paid  over  to  the  Minister 
of  Finance. 

Sections  125  to  129  inclusive,  relate  to  the  winding-up 
of  a  bank. 

116.  Outstanding  notes.  —  Upon  the  winding-up 
of  a  bank  in  insolvency  or  under  any  general 
winding-up  Act,  or  otherwise,  the  assignees, 
liquidators,  directors,  or  other  officials  in 
charge  of  such  winding-up  shall,  before  the 
final  distribution  of  the  assets,  or  within  three 
years  from  the  commencement  of  the  suspen- 
sion of  payment  bj^  the  bank,  whichever  shall 
first  happen,  pay  over  to  the  Minister  a  sum, 
out  of  the  assets  of  the  bank,  equal  to  the  dif- 
ference between  the  amount  then  outstanding 
of  the  notes  intended  for  circulation  issued  by 
the  bank,  together  with  any  interest  on  such 
outstanding  notes  which  may  have  accrued 
under  section  65  of  this  Act,  and  the  aggregate 
of  the  amount  at  the  credit  of  the  bank  in  the 
Circulation  Fund  and  the  amount  (if  any) 
paid  to  the  Minister  by  the  trustees  under  sec- 
tion 61  of  this  Act. 

2.  Upon  such  payment  being  made,  the  bank  and 
its  assets  shall  be  relieved  from  all  further  lia- 
bility in  respect  of  such  outstanding  notes. 

3.  The  sum  so  paid  shall  be  held  by  the  Minister 
and  applied  for  the  purpose  of  redeeming, 
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whenever  presented,  sucli  outstanding  notes, 
without  interest,  except  such  as  may  have  been 
paid  over  under  this  section.  53  V.,  c.  31,  s. 
88.    Am. 

Outstanding  notes  include  not  only  those  actually  in 
circulation,  but  also  any  issued  that  may  have  been  de- 
stroyed. 

CURATOR. 

117.  Appointment  of  curator.  —  The  Association 
shall,  if  a  bank  suspends  payment  in  specie  or 
Dominion  notes  of  any  of  its  liabilities  as  they 
accrue,  foi-thwith  appoint  a  curator  to  super- 
vise the  affairs  of  such  bank. 

2.  The  Association  may  at  any  time  remove  the 
curator,  and  may  appoint  another  person  to 
act  in  his  stead.    63-64  V.,  c.  26,  s.  24. 

The  Association  is  defined  by  section  2  (c)  to  be  the 
Canadian  Bankers'  Association  incorporated  by  63-64 
Vict.  c.  93.  This  statute  is  published  in  full  in  the  Ap- 
pendix, as  are  also  the  By-laws  of  the  Association.  The 
appointment  and  removal  of  a  curator  are  dealt  with  in 
By-law  No.  14. 

As  the  notes  of  the  suspended  bank  may  become  pay- 
able out  of  the  Bank  Circulation  Redemption  Fund  (sec. 
64),  all  the  banks  are  interested  in  seeing  that  the  fund 
is  properly  administered. 

118.  Tlic  a]  )])ointment  of  the  curator  shall  be  made 
in  the  manner  provided  for  in  the  by-law  of 
the  Association  made  in  that  behalf  as  horoin- 
after  provided. 
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2.  If  there  is  no  such  by-law  the  appointment 
shall  be  made  in  writing  by  the  president  of 
the  Association,  or  by  the  person  acting  as  pre- 
sident.   63-64  v.,  c.  26,  s.  25. 

By-law  No.  14  of  the  Association  was  passed  in  ac- 
cordance with  this  section,  and  was  approved  by  the 
Treasury  Board  in  May,  1901.  It  will  be  found  among 
the  By-laws  of  the  Association  in  the  Appendix.  The 
by-law  is  similar  to  sub-section  2  above. 

119.  Duties  of  curator. — The  curator  shall  assume 
supervision  of  the  affairs  of  the  bank,  and  of 
all  necessary  arrangements  for  the  payment  of 
the  notes  of  the  bank  issued  for  circulation, 
and,  at  the  time  of  his  appointment,  outstand- 
ing and  in  circulation. 

2.  The  curator  shall  generally  have  all  powers  and 
shall  take  all  steps  and  do  all  things  necessary 
or  expedient  to  protect  the  rights  and  inter- 
ests of  the  creditors  and  shareholders  of  the 
bank,  and  to  conserve  and  ensure  the  proper 
disposition,  according  to  law,  of  the  assets  of 
the  bank ;  and,  for  the  purposes  of  this  section, 
he  shall  have  free  and  full  access  to  all  books, 
accounts,  documents  and  papers  of  the  bank. 

3.  The  curator  shall  continue  to  supervise  the 
affairs  of  the  bank  until  he  is  removed  from 
office,  or  until  the  bank  resumes  business  or 
until  a  liquidator  is  duly  appointed  to  wind 
up  the  business  of  the  bank.  63-64  V.,  c.  26, 
s.  26. 

In  the  ordinary  course  the  duties  of  the  curator  are 
of  a  temporary  nature.    When  a  liquidator  is  appointed, 
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and  notice  of  the  payment  of  the  notes  of  the  suspended 
bank  is  given  as  provided  by  section  65,  and  such  pay- 
ment is  kept  up,  his  duties  are  practically  at  an  end. 

120.  Officers  to  assist. — The  president,  vice-pre- 
sident, directors,  general  manager,  managers, 
clerks  and  officers  of  the  bank  shall  give  and 
afford  to  the  curator  all  such  information  and 
assistance  as  he  requires  in  the  discharge  of 
his  duties.    63-64  V.,  c.  26,  s.  27. 

r  121.  Approval  necessary. — No  by-law,  regulation, 
resolution  or  act,  touching  the  affairs  or  man- 
agement of  the  bank,  passed,  made  or  done  by 
the  directors  during  the  time  the  curator  is  in 
charge  of  the  bank,  shall  be  of  any  force  or 
effect  until  approved  in  v^riting  by  the  cura- 
tor.   63-64  v.,  c.  26,  s.  27. 

The  resumption  of  business  by  a  bank  within  ninety 
days  after  suspension  is  an  exception  to  the  rule  laid 
down  in  this  section.  See  section  61  {b)  and  the  notes 
thereon;  also  section  138  (b). 

122.  To  make  reports. — The  curator  shall  make 
all  returns  and  reports,  and  shall  give  all  in- 
formation to  the  Minister,  touching  the  affairs 
of  the  bank,  that  the  Minister  requires  of  him. 
63-64  v.,  c.  26,  s.  28. 

123.  Remuneration.  —  The  remuneration  of  the 
curator  for  his  services,  and  his  expenses  and 
disbursements  in  connection  with  the  dis- 
charge of  his  duties,  shall  be  fixed  and  deter- 
mined by  a  judge  of  a  superior  court  in  the 
province  where  the  chief  office  of  the  bank  is 
situate,  and  shall  be  paid  out  of  the  assets  of 
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the  bank,  and,  in  case  of  the  winding-up  of  the 
bank,  shall  rank  on  the  estate  equally  with  the 
remuneration  of  the  liquidator.  63-64  V.,  c. 
26,  s.  29. 

The  "Winding-up  Act,  E.  S.  C.  c.  144,  s.  92,  makes  the 
remuneration  of  the  liquidator  a  first  claim  on  the  assets 
of  the  estate. 

Before  the  late  revision  the  remuneration  of  the  cur- 
ator was  determined  by  the  Bankers'  Association. 

BY-LAWS  OF  THE  CANADIAN  BANKERS'  ASSOCIATION. 

124.  The  Association  may,  at  any  meeting  thereof, 
with  the  approval  of  two-thirds  in  number  of 
the  banks  represented  at  such  meeting,  if  the 
banks  so  approving  have  at  least  two-thirds  in 
par  value  of  the  paid-up  capital  of  the  banks 
so  represented,  make  by-laws,  rules  and  regu- 
lations respecting — 

(a)  all  matters  relating  to  the  appointment  or  re- 
moval of  the  curator,  and  his  powers  and 
duties ; 

(1))  the  supervision  of  the  making  of  the  notes  of 
the  banks  which  are  intended  for  circulation, 
and  the  delivery  thereof  to  the  banks ; 

(c)  the  inspection  of  the  disposition  made  by  the 
banks  of  such  notes; 

(d)  the  destruction  of  notes  of  the  banks; 

(e)  the  custody  and  management  of  the  central 
gold  reserves  and  the  carrying  out  of  the  pro- 
visions of  this  Act  relating  to  such  reserves; 
and. 
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(/)  the  imposition  of  penalties  for  the  breach  or 
non-observance  of  any  by-law,  rule  or  regula- 
tion made  by  virtue  of  this  section. 

2.  No  such  by-law,  rule  or  regulation,  and  no 

amendment  or  repeal  thereof,  shall  be  of  any 
force  or  effect  until  approved  by  the  Treasury 
Board. 

3.  Before  any  such  by-law,  rule  or  regulation,  or 

any  amendment  or  repeal  thereof  is  so  ap- 
proved, the  Treasury  Board  shall  submit  it 
'  to  every  bank  which  is  not  a  member  of  the 
Association,  and  give  to  each  such  bank  an 
opportunity  of  being  heard  before  the  Treas- 
ury Board  with  respect  thereto. 

4.  The  Association  shall  have  all  powers  neces- 
sary to  carry  out,  or  to  enforce  the  carrying 
out,  of  any  by-law,  rule  or  regulation,  or  any 
amendment  thereof,  so  approved  by  the  Treas- 
ury Board.    63-64  V.,  c.  26,  ss.  30  and  31. 

By-laws  Nos.  13,  14,  15  and  16,  dealing  with  the  sub- 
jects enumerated  in  this  section,  to  be  found  among  the 
by-laws  of  the  Canadian  Bankers'  Association  in  the 
Appendix,  were  passed  by  the  Association  and  were  ap- 
proved by  the  Treasury  Board  in  May,  1901,  and  are 
still  in  force. 

INSOLVEXCY. 

125.  Double  liability. — In  the  event  of  the  ])rop- 
erty  and  assets  of  the  bank  lieing  insufficient 
to  pay  its  debts  and  liabilities,  eacli  share- 
liolder  of  the  bank  shall  be  liable  for  the  de- 
ficiency, to  an  amount  ('(|iial  to  the  par  value 
of  the  shares  lidd  by  him,  in  addition  to  any 
amount  not  i)aid  u])  on  such  shares. 
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2.  ' '  Shareholder, ' '  within  the  meaning  of  this  sec- 
tion, shall  include  an  undisclosed  principal 
and,  to  the  extent  of  his  interest,  a  cestui  que 
trust,  on  whose  behalf  or  for  whose  benefit 
shares  in  the  capital  stock  of  the  bank  are  held. 
53  Y.,  c.  31,  s.  89.    Am. 

This  liability  of  each  shareholder  to  pay  an  amount 
equal  to  the  par  value  of  the  stock  held  by  him  is  com- 
monly called  the  double  liability.  It  applies  to  all  the 
banks  now  doing  business  in  Canada,  except  the  Bank  of 
British  North  America :  sec,  6, 

If  after  a  bank  has  become  insolvent  by  reason  of 
its  suspension  for  ninety  days  it  has  been  brought  under 
the  Winding-up  Act,  R.  S.  C.  chap.  144,  the  extent  to 
which  shareholders  shall  be  called  upon  to  pay  this  double 
liabiUty  will  be  determined  by  the  liquidator  and  court  in 
settling  the  Hst  of  contributories.  It  it  has  not  been 
brought  under  the  AVinding-up  Act,  then  this  shall  be 
determined  by  the  directors  under  section  128,  with  the 
approval  of  the  curator. 

Where  a  savings  bank  holds  shares  as  pledgee,  but 
appears  as  owner  in  the  books  of  the  bank,  it  is  not  a 
shareholder  within  the  meaning  of  this  section,  and  not 
subject  to  the  double  liability.  The  bank  is  presumed 
to  know  that  a  savings  bank  cannot  acquire  bank  shares 
or  hold  them  except  as  pledgee :  Exchange  Bank  v.  C.  S 
D.  Savings  Bank,  M.  L.  R.  6  Q.  B.  196  (1887). 

A  director  who  has  drawn  dividends  on  stock  stand- 
ing in  his  name  cannot  set  up  irregularities  in  the  issue  of 
the  stock  to  him  to  escape  the  double  liability:  Court  v. 
Waddell,  4  L.  N.  78  (1881). 

A  person  who  has  accepted  the  transfer  of  shares  and 
held  them  up  to  the  liquidation  of  the  bank  cannot  escape 
liability  on  the  ground  that  the  shares  had  been  previ- 
ously purchased  with  the  money  of  the  bank  in  violation 
of  section  76:  Re  Ontario  Bank,  Barivick's  Case,  24  0. 
L.  R.  301  (1911). 
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A  loan  company  which  by  its  charter  is  authorized  to 
lend  money  on  bank  shares,  and  which  advances  money 
on  shares  transferred  to  it,  and  accepted  by  it  in  the 
ordinary  absolute  form,  cannot  escape  liability  on  the 
ground  that  it  is  merely  a  trustee  for  the  borrower: 
Re  Central  Bank,  Home  Savings  S  Loan  Co.'s  Case,  18 
Ont.  A.  E.  489  (1891). 

A  director  who  had  acted  as  such,  was  placed  on  the 
list  of  contributories  for  the  number  of  shares  required 
to  qualify  directors,  although,  as  a  fact,  no  shares  had 
ever  been  allotted  to  him,  nor  had  he  applied  for  any: 
In  re  Bread  Supply  Association,  [1893]  W.  N.  14. 

The  second  sub-section  is  new.  The  extended  mean- 
ing of  shareholder  is  in  harmony  with  the  principle  laid 
down  in  section  53  as  to  the  liability  of  the  cestui  que 
trust.  If  the  agent  or  the  trustee  or  executor  in  whose 
name  the  stock  stands  is  held  personally  liable,  he  may 
have  his  recourse  over  against  his  principal  or  cestui 
que  trust. 

126.  What  constitutes  insolvency. — Any  suspen- 
sion by  the  bank  of  payment  of  any  of  its  lia- 
bilities as  they  accrue,  in  specie  or  Dominion 
notes,  shall,  if  it  continues  for  ninety  days 
consecutively,  or  at  intervals  within  twelve 
consecutive  months,  constitute  the  bank  insol- 
vent, and  work  a  forfeiture  of  its  charter  or 
Act  of  incorporation,  so  far  as  regards  all 
fuHher  banking  operations.  53  V.,  c.  31,  s. 
91;R.  S.  C.  c.  29,  s.  127  (1). 

When  a  bank  suspends  payment,  the  President  of  the 
Canadian  Bankers'  Association  must  forthwith  appoint 
a  curator:  sec.  117,  and  By-law  15  of  the  Association. 
The  curator  takes  charge  of  the  affairs  of  the  bank,  and 
does  what  is  necessary  to  protect  the  interests  of  the 
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creditors  and  shareholders :  sec.  119.  The  directors,  offi- 
cers, etc.,  are  to  give  him  all  the  information  and  assist- 
ance he  requires :  sec.  120 ;  and  nothing  done  or  ordered 
by  the  directors  is  to  have  any  force  or  effect  until  ap- 
proved hj  him  in  writing:  sec.  121. 

It  would  be  part  of  his  duty  to  see  that  nothing  was 
done,  no  payment  made,  and  no  contract  entered  into  that 
would  constitute  a  fraudulent  preference  within  the 
meaning  of  the  Winding-up  Act,  or  be  liable  to  be  set 
aside  in  case  the  bank  should  after  suspension  for  ninety 
days  be  brought  under  the  provisions  of  that  Act. 

He  should  also  see  that  no  notes  of  the  bank  are  issued 
during  the  suspension  in  contravention  of  section  61. 

Although  section  121  declares  that  no  by-law,  resolu- 
tion or  act  touching  the  affairs  or  management  of  the 
bank,  passed,  made  or  done  by  the  directors  during  the 
time  the  curator  is  in  charge  of  the  bank  shall  be  of  any 
force  or  effect  until  approved  in  writing  by  the  curator, 
yet,  as  pointed  out  in  the  notes  to  section  61,  that  section 
assumes  that  the  bank  may  resume  business  without  such 
approval,  the  only  restriction  being  that  it  shall  not  issue 
or  re-issue  any  of  its  notes  until  authorized  by  the  Treas- 
ury Board  so  to  do. 

It  is  to  be  noted  that  the  bank  is  not  deemed  to  be 
insolvent  during  the  ninety  days,  nor  is  its  charter  for- 
feited as  to  further  banking  operations  until  the  expira- 
tion of  that  period,  or  unless  it  has  suspended  for  ninety 
days  within  twelve  consecutive  months.  What  may  be 
done  or  allowed  by  the  curator  during  the  suspension  will 
depend  largely  upon  the  condition  he  finds  the  bank  in. 
If  there  is  a  prospect  of  the  bank  being  able  to  resume 
business,  or  if  it  is  certain  that  all  its  creditors  will  be 
paid  in  full,  the  course  adopted  during  that  period  will 
be  quite  different  from  that  to  be  adopted  if  there  is  a 
possibility  that  the  liabilities  may  not  be  paid  in  full. 

Before  the  Act  of  1890,  only  a  suspension  for  ninety 
consecutive  days  constituted  a  bank  insolvent.    The  day 
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on  which  the  bank  suspends  is  reckoned  as  the  first  day  of 
the  ninety:  Mechanics'  Bank  v.  *S'^.  Jean,  9  R.  L.  555 
(1879). 

A  creditor  of  an  incorporated  bank,  which  has  sus- 
pended payment,  may,  before  the  expiration  of  the  ninety 
days,  sue  the  bank  and  get  judgment  for  his  debt :  Sen- 
ecal  V.  Exchange  Bank,  M.  L.  R.  2  S.  C.  107  (1884). 

A  deposit  of  money  made  in  a  bank  on  the  day  and  at 
the  very  hour  when  it  suspended  payment  may  be  law- 
fully returned  to  the  depositor :  Exchange  Bank  v.  Mont- 
real Coffee  House,  M.  L.  R.  2  S.  C.  141  (1886). 

A  deposit  made  on  the  day  the  bank  suspended  and 
after  the  directors  had  passed  a  resolution  conditionally 
in  favor  of  suspension  was  ordered  to  be  returned  with 
interest:  Re  Central  Bank,  Wells'  Case,  15  0.  R.  611 
(1888). 

A  fair  transaction  by  a  bank  after  suspension  will  be 
upheld:    Exchange  Bank  v.  Stinson,  8  0.  R.  667  (1885). 

Where  a  depositor  gave  his  cheque  on  a  suspended 
bank  to  a  debtor  of  the  bank,  which  the  bank  accepted  for 
the  debtor's  notes  maturing,  no  action  lies  against  the 
depositor  as  he  has  received  nothing  from  the  bank- 
Exchange  Bank  v.  Counsell,  8  0.  R.  673  (1885). 

A  person  who  deposits  in  a  bank  after  its  suspension 
cheques  of  third  parties  drawn  on  and  accepted  by  the 
bank  in  question  is  not  entitled  to  be  paid  by  privilege 
the  amount  of  such  deposit:  Ontario  Bank  v.  Chaplin, 
M.  L.  R.  5  Q.  B.  407  (1889) ;  affirmed  in  the  Supreme 
Court,  20  S.  C.  Can.  152  (1891). 

A  depositor,  five  days  after  the  suspension  of  a  bank. 
drew  cheques  upon  it  which  were  accepted.  These  he 
handed  to  ditferent  persons,  who  some  days  later  got 
them  cashed  by  the  suspended  bank.  It  was  held  that  no 
action  lay  against  the  depositor;  the  right  of  action,  if 
any,  was  against  the  persons  who  drew  the  money :  Ex- 
change Bank  V.  Hall  M.  T..  R.  2  Q.  B.  409  (1886). 
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A  bank  at  Stratford  received  a  deposit  of  $1,000  of 
the  Mechanics'  Bank  bills,  and  later  in  the  day  learned 
that  the  Mechanics'  Bank  had  suspended.  That  even- 
ing it  forwarded  the  bills  to  Montreal,  and  three  days 
later  charged  the  amount  to  the  depositor.  It  was  held 
that  the  bills  should  have  been  tendered  back  the  day  they 
were  deposited  or  the  next  day,  and  that  the  bank  was 
liable:  Conn  v.  Merchants'  Bank,  30  U.  C.  C.  P.  380 
(1879). 

127.  Charter  partially  in  force.— The  charter  or 
Act  of  incorporation  of  the  bank  shall,  in  the 
case  mentioned  in  the  next  preceding  section, 
remain  in  force  only  for  the  purpose  of  en- 
abling the  directors,  or  other  lawful  author- 
ity, to  make  and  enforce  the  calls  mentioned 
in  the  next  following  section  of  this  Act,  and 
to  wind  up  the  business  of  the  bank.  53  V., 
c.  31,  s.  91.    Am. 

If  no  winding-up  proceedings  are  taken,  then  the 
directors  will  be  the  lawful  authority  to  make  and  enforce 
the  calls;  if  winding-up  order  is  made,  the  duty  will 
devolve  upon  the  liquidator. 

See  the  notes  under  the  preceding  and  the  succeeding 
section. 

128.  Calls  after  suspension.— If  any  suspension 
of  payment  in  full,  in  specie  or  Dominion 
notes,  of  all  or  any  of  the  notes  or  other  lia- 
bilities of  the  bank,  continues  for  three  months 
after  the  expiration  of  the  time  which,  under 
the  two  last  preceding  sections,  would  consti- 
tute the  bank  insolvent,  and  if  no  proceedings 
are  taken  under  any  Act  for  the  winding-up 
of  the  bank,  the  directors  shall  make  calls  on 
the  shareholders  thereof,  to  the  amount  they 
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deem  necessary  to  pay  all  the  debts  and  liabili- 
ties of  the  bank  not  exceeding  the  limit  of  lia- 
bility of  the  shareholders  hereinbefore  speci- 
fied, without  waiting  for  the  collection  of  any 
debts  due  to  the  bank  or  the  sale  of  any  of  its 
assets  or  property. 

2.  Such  calls  shall  be  payable  at  intervals  of  thirty 
days. 

3.  Notice  of  such  calls  shall  be  given  to  the  share- 
holders. 

4.  Any  number  of  such  calls  may  be  made  by  one 

resolution. 

5.  No  such  call  shall  exceed  twenty  per  cent  on 

each  share. 

6.  Payment  of  such  calls  may  be  enforced  in  like 
manner  as  payment  of  calls  on  unpaid  stock 
may  be  enforced. 

7.  The  first  of  such  calls  may  be  made  within  ten 
days  after  the  expiration  of  the  said  three 
months. 

8.  In  the  event  of  proceedings  being  taken,  under 
any  Act,  for  the  winding-up  of  the  bank  in  con- 
sequence of  the  insolvency  of  the  bank,  the  said 
calls  shall  be  made  in  the  manner  prescribed 
for  the  making  of  such  calls  in  such  Act. 

9.  Any  failure  on  the  part  of  any  shareholder  lia- 
ble to  any  such  call  to  pay  the  same  when  due, 
shall  work  a  forfeiture  by  such  shareholder 
of  all  claim  in  or  to  any  part  of  the  assets  of 
the  bank:    Provided  that  such  call,  and  any 
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further  call  thereafter,  shall  nevertheless  be 
recoverable  from  hun  as  if  no  such  forfeiture 
had  been  incurred.  53  V.,  c.  31,  ss.  92,  93  and 
94.  Am. 

The  first  part  of  this  section  provides  for  a  volun- 
tary winding-up  by  the  directors  in  case  proceedings  are 
not  taken  under  a  Winding-up  Act,  after  the  expiration 
of  the  ninety  days.  In  that  event  the  curator  appointed 
under  section  118  would  remain  in  charge.  The  directors 
and  officers  of  the  bank  are  to  give  him  all  the  assist- 
ance he  requires :  sec.  120.  The  calls  provided  for  by  the 
early  part  of  this  section  and  all  other  proceedings  of 
the  directors  are  to  be  approved  by  him  in  writing  before 
they  are  acted  on:  sec.  121. 

If  no  winding-up  proceedings  are  taken  within  three 
months  after  the  bank  has  become  insolvent,  that  is 
within  six  months  after  its  suspension,  the  directors 
must,  within  ten  days,  enforce  the  double  liability  so  far 
as  necessary.  The  making  of  calls  is  the  same  as  under 
section  38,  except  that  a  call  may  be  for  twenty  per  cent 
instead  of  ten. 

Sub-section  8  speaks  of  proceedings  being  taken 
'*  under  any  Act  for  the  winding-up  of  the  bank."  The 
only  Act  under  which  proceedings  can  be  taken  for  the 
winding-up  of  a  bank,  is  the  Dominion  Winding-up  Act, 
R.  S.  C.  chap.  144,  which  applies  to  all  corporations  under 
the  authority  of  the  Parliament  of  Canada,  except  build- 
ing societies  without  capital  stock,  and  railway  and  tele- 
graph companies.  Other  corporations  are  deemed  in- 
solvent and  may  be  wound  up  if  there  has  been  an 
acknowledginent  of  insolvency,  an  offer  to  compound,  a 
fraudulent  disposal  or  a  general  conveyance  or  assign- 
ment of  the  property  of  the  corporation,  or  any 
unsatisfied  seizure  of  its  property  for  fifteen  days,  or 
until  within  four  days  of  the  sale:  sec.  3.  Also  if  a 
creditor  for  over  $200  has  made  a  demand  of  payment  in 
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writing  and  it  has  neglected  to  pay,  or  secure  or  com- 
pound for  the  same  for  60  days:  sec.  4.  Section  4  also 
provides  that  if  such  a  demand  is  made  upon  a  bank  and 
its  neglect  continues  for  90  days,  it  shall  be  deemed 
insolvent.  A  demand  is,  however,  not  necessary  in  case 
of  a  bank,  as  under  the  present  section  suspension  for 
ninety  days  constitutes  insolvency  without  any  demand. 

Sections  149  to  159  inclusive  of  the  Act  apply  to  banks 
alone.  The  application  must  be  made  by  a  creditor  of  at 
least  $1,000.  The  Court  must  hold  separate  meetings  of 
shareholders  and  creditors  to  ascertain  their  respective 
wishes  as  to  the  appointment  of  liquidators. 

If  the  bank  is  wound  up  under  the  Act  the  Court 
settles  a  list  of  contributories  and  the  shareholders  are 
ordered  to  pay  such  portion  of  the  double  liability  as 
may  be  required  to  pay  the  creditors.  The  Court  and 
liquidators  are  not  subject  to  the  limitations  imposed  on 
the  directors  in  the  earlier  sub-sections  with  respect  to 
calls. 

129.  Liabilities  of  directors. — Nothing  in  the  four 
sections  last  preceding  shall  be  construed  to 
alter  or  diminish  the  additional  liabilities  of 
the  directors  as  herein  mentioned  and  declared. 
53  v.,  c.  31,  s.  95. 

The  additional  liabilities  of  directors  referred  to  in 
this  section  are  for  declaring  a  dividend  or  bonus  so 
as  to  impair  the  paid-up  capital:  sec.  58;  pledging  or 
hypothecating  notes  of  the  bank :  sec.  139 ;  making  a  false 
statement  or  return :  sec.  153 ;  or  giving  an  undue  pref- 
erence: sec.  155. 

130.  Liability  of  ex-shareholders. — (a)  Persons 
who,  having  been  shareholders  of  the  bank, 
have  only  transferred  their  shares,  or  any  of 
them,   to    others,    as   hereinbefore   provided, 
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within  sixty  days  before  the  commencement 
of  the  suspension  of  payment  by  the  bank; 
and, 

(h)  Persons  whose  subscriptions  to  the  stock  of 
the  bank  have  been  forfeited,  in  manner  here  • 
inbefore  provided,  within  the  said  period  of 
sixty  days  before  the  commencement  of  the 
suspension  of  payment  by  the  bank;  shall  be 
liable  to  all  calls  on  the  shares  held  or  sub- 
scribed for  by  them,  as  if  they  held  such  shares 
at  the  time  of  such  suspension  of  payment, 
saving  their  recourse  against  those  by  whom 
such  shares  were  then  actually  held.  53  V.,  c. 
31,  s.  96.    Am. 

In  the  late  revision  clause  (a)  was  amended  by  sub- 
stituting the  words  ' '  as  hereinbefore  provided  ' '  for  the 
words  ' '  or  registered  the  transfer  thereof  ' ' ;  and  clause 
(6)  by  substituting  the  word  ''  forfeited  "  for  "  cancel- 
led." The  first  change  has  reference  to  section  43,  and 
the  second  to  section  40. 

Before  1890  the  period  of  such  liability  was  only  a 
month,  and  there  was  no  liability  on  forfeited  shares. 
The  liability  in  question  is  for  the  unpaid  portion,  if 
any,  of  the  amount  subscribed  for,  transferred  or  trans- 
mitted, and  the  double  liability.  This  liability  exists 
whether  the  bank  has  been  brought  under  the  Winding- 
up  Act,  or  is  being  wound  up  by  the  curator  and  directors. 

If  the  stock  has  passed  through  several  hands  within 
the  sixty  days  preceding  the  suspension,  they  are  all 
liable;  the  prior  holders  having  their  recourse  against 
those  who  held  the  stock  subsequent  to  themselves :  Re 
Central  Bank,  Baines'  Case,  16  Ont.  A.  R.  237  (1889) ;  Re 
Central  Bank,  Henderson's  Case,  17  0.  R.  110  (1889) ; 
Humhy's  Case,  26  L.  T.  N.  S.  936  (1872). 
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The  owner  of  certain  shares  in  the  Central  Bank 
authorized  his  broker  to  sell  them,  and  transferred  them 
to  him  for  that  purpose.  The  latter  sold  them  on  the 
Toronto  Stock  Exchange  to  a  firm  of  brokers  who  did  not 
then  disclose  the  name  of  their  principal.  The  selling 
broker  signed  the  transfer  in  the  books  of  the  bank,  leav- 
ing the  name  of  the  transferee  blank,  but  noting  in  the 
margin  that  they  were  subject  to  the  order  of  the  pur- 
chasing brokers.  The  latter  a  few  days  later  made 
another  marginal  note  giving  the  name  of  their  principal, 
who  accepted  the  transfer,  his  name  being  filled  in  the 
blank  space  as  transferee.  Within  a  month  (the  time 
limited  by  section  77  of  the  then  Bank  Act,  R.  S.  C.  c. 
120)  from  the  original  transfer  to  the  seller's  broker  the 
bank  failed.  The  seller  was  held  for  the  double  liability. 
He  obtained  a  judgment  of  indemnity  against  his  broker, 
which  was  assigned  to  him,  and  the  purchasing  brokers 
were  in  turn  held  liable  to  him,  their  principal  being 
worthless:  BoiiUhee  v.  Gzowski,  29  S.  C.  Can.  54  (1898). 

After  winding-up  proceedings  had  been  begun,  but 
before  an  order  had  been  made,  a  transfer  of  shares  of 
the  Ontario  Bank  was  made  and  registered  in  the  books 
of  the  bank.  The  names  of  the  transferees  were  by 
oversight  entered  alone  in  the  first  list  of  contributories 
for  these  shares.  Afterwards  the  name  of  the  trans- 
feror was  added.  It  was  claimed  that  there  was  estoppel. 
Held,  that  both  were  liable,  and  there  was  no  estoppel. 
The  laches  of  the  liquidator  could  not  accomplish  what 
he  had  no  power  to  do  deliberately  and  intentionally: 
Massey  and  Lee's  Case,  27  0.  L.  R.  (1912). 

131.  Order  of  charges  on  assets. — In  the  case  of 
the  insolvency  of  any  bank, — 

{a)  the  payment  of  the  notes  issued  or  re-issued 
by  such  bank,  intended  for  circulation,  and 
then  in  circulation,  together  with  any  inter- 
est paid  or  payable  thereon  as  hereinbefore 
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provided,  shall  be  tlie  first  charge  upon  the 
assets  of  the  bank; 

(h)  the  payment  of  any  amount  due  to  the  Gov- 
ernment of  Canada,  in  trust  or  otherwise,  shall 
be  the  second  charge  upon  such  assets ; 

(c)  the  payment  of  any  amount  due  to  the  gov- 
ernment of  any  of  the  provinces,  in  trust  or 
otherwise,  shall  be  the  third  charge  upon  such 
assets;  and, 

(d)  the  amount  of  any  penalties  for  which  the 
bank  is  liable  shall  not  form  a  charge  upon 
the  assets  of  the  bank,  until  all  other  liabilities 
are  paid.    53  V.,  c.  31,  s.  53. 

This  section  applies  to  all  banks  that  have  suspended 
payment  for  ninety  days,  whether  brought  under  the 
Winding-up  Act,  or  left  in  the  hands  of  the  curator  and 
directors. 

Holders  of  notes  were  given  a  preference  in  1880,  and 
the  other  preferences  granted  in  1890. 

Depositors  rank  with  ordinary  creditors  between 
clauses  (c)  and  (d). 

In  the  case  of  the  Bank  of  Prince  Edward  Island, 
which  existed  under  a  provincial  charter  and  never  came 
under  the  Dominion  Bank  Act,  it  was  held  that  the 
Dominion  Government  as  a  depositor  had  a  right  of 
priority  over  note  holders  and  other  ordinary  creditors : 
Reg.  V.  Bank  of  Nova  Scotia,  11  S.  C.  Can.  1  (1885). 

In  the  case  of  the  Exchange  Bank,  which  was  under 
the  Bank  Act  of  1880,  and  had  its  head  office  in  Montreal, 
it  was  held  that  the  Crown  was  bound  by  the  provisions 
of  the  Quebec  codes,  which  gave  the  Crown  priority  only 
in  the  case  of  certain  officials  accountable  for  its  moneys, 
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and  that  as  an  ordinary  creditor  of  a  bank  in  liquidation 
the  Dominion  Government  had  no  priority  over  the  other 
ordinary  creditors:  Exchange  Bank  v.  The  Queen,  11 
App.  Cas.  157  (1886). 

Where  by  an  arrangement  with  the  Dominion  Gov- 
ernment an  insurance  company  made  the  deposit  of 
$50,000  required  by  the  Insurance  Act  with  the  Maritime 
Bank,  which  was  to  pay  the  interest  to  the  company,  it 
was  held  that  this  was  not  the  money  of  the  Crown,  but 
was  held  by  the  Finance  Minister  in  trust  for  the  com- 
pany, and  was  not  subject  to  the  prerogative  of  pajniient 
in  full  in  priority  to  other  creditors :  Maritime  Bank  v. 
The  Queen,  17  S.  C.  Can.  657  (1889). 

The  Provincial  Government  of  New  Brunswick  had 
moneys  in  the  Maritime  Bank  when  it  failed.  The 
Supreme  Court  held  that  under  E.  S,  C.  c.  120,  s.  79,  note- 
holders had  a  right  of  priority  over  the  Government, 
and  that  the  latter  had  priority  over  depositors  and 
simple  contract  creditors:  Maritime  Bank  v.  Receiver- 
General,  20  S.  C.  Can.  695  (1889).  The  liquidators  of 
the  bank  appealed  against  the  latter  part  of  this  judg- 
ment, but  it  was  affirmed  by  the  Privy  Council:  [1892] 
A.  C.  437. 

The  penalties  for  which  the  bank  may  be  liable  are 
those  laid  down  in  sees.  134,  135,  140a,  141,  142,  145,  146, 
147,  147a,  147b.  147c,  148,  149,  150,  and  151. 

OFFENCES  AND  PENALTIES. 

Payments  of  Incorporation  and  Organization 

Expenses. 

131a.  If  prior  to  the  time  at  which  the  certificate 
permitting  the  bank  to  issue  notes  and  com- 
mence the  business  of  banking  has  been  ob- 
tained from  the  Treasury  Board,  an}^  provi- 
sional director  or  director  authorizes  or  is  a 
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party  to  the  payment  of,  or  receives,  out  of 
moneys  paid  in  by  subscribers  or  interest 
thereon,  any  sum  for  commission,  salary  or 
charges  for  services  in  connection  with  or  aris- 
ing out  of  the  incorporation  or  organization  of 
the  bank,  it  shall  be  an  offence  against  this 
Act. 

2.  If  after  the  certificate  has  been  obtained  from 

the  Treasury  Board,  any  director  authorizes 
paj^ment  of,  or  any  general  manager  or  other 
officer  of  the  bank  pays  or  causes  to  be  paid 
any  money  for  or  on  account  of  the  incorpora- 
tion or  organization  expenses  of  the  bank, 
except  and  unless  the  sum  so  paid  is  mentioned 
or  included  in  the  statement  submitted  to  the 
Treasury  Board  at  the  time  at  which  the  appli- 
cation is  made  under  this  Act  to  the  Board 
for  a  certificate  permitting  the  bank  to  issue 
notes  and  commence  the  business  of  banking, 
it  shall  be  an  offence  against  this  Act. 

3.  If  no  certificate  from  the  Treasury  Board  has 

been  obtained  within  the  time  limited  by  this 
Act,  it  shall  be  an  offence  against  this  Act  for 
any  provisional  director  or  director  to  author- 
ize or  be  a  party  to  the  payment  of,  or  to 
receive,  out  of  moneys  paid  in  by  subscribers, 
any  sum  for  commission,  salary  or  charges  for 
services  in  connection  with  or  arising  out  of 
the  incorporation  or  organization  of  the  bank, 
unless  provision  has  been  made  pursuant  to 
section  16  of  this  Act  for  payment.    New. 
The  offences  created  by  this  section  arise  out  of  the 
new  provisions  in  sections  15  and  16  respecting  the  pay- 
ment of  expenses  of  the  incorporation  and  organization 
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of  new  banks.    See  the  notes  on  the  subject  under  these 
sections. 

An  offence  against  the  Act  is  punishable  by  a  fine 
not  exceeding  $1,000,  or  by  imprisonment  for  a  term  not 
exceeding  5  years,  or  both:  sec.  157. 

131b.  Every  one  is  guilty  of  an  offence  and  liable, 
upon  conviction  on  indictment,  to  two  years' 
imprisonment  or  to  a  fine  not  exceeding  two 
thousand  five  hundred  dollars,  or  to  both,  and, 
upon  summary  conviction,  to  imprisonment 
for  six  months,  with  or  without  hard  labour, 
or  to  a  fine  not  exceeding  one  hundred  dollars, 
or  both,  who — 

(a)  being  a  director,  general  manager,  manager, 
'  or  other  executive  officer  of  a  bank,  corruptly 
accepts  or  obtains,  or  agrees  to  accept  or  at- 
tempts to  obtain,  from  any  person  for  himself 
or  for  any  other  person,  any  gift  or  consider- 
ation as  an  inducement  or  reward  for  doing 
or  forbearing  to  do,  or  for  having,  after  this 
Act  comes  into  force,  done  or  forborne  to  do, 
any  act  relating  to  the  bank's  business  or 
affairs,  or  for  showing  or  forbearing  to  show 
favour  or  disfavour  to  any  person  with  rela- 
tion to  the  bank 's  business  or  affairs ;  or, 

(h)  corruptly  gives  or  agrees  to  give  or  offers 
any  gift  or  consideration  to  any  director,  gen- 
eral manager,  manager,  or  other  executive 
officer  of  a  bank  as  an  inducement  or  reward 
or  consideration  to  such  director,  general  man- 
ager, manager,  or  other  executive  officer  of  the 
bank,  for  doing  or  forbearing  to  do,  or  for 
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having,  after  this  Act  comes  into  force,  done 
or  forborne  to  do  any  act  relating  to  the  bank's 
business  or  affairs,  or  for  showing  or  forbear- 
ing to  show  favour  or  disfavour  to  any  person 
with  relation  to  the  bank's  business  or  affairs. 

2.  In  this  section  ''  consideration  "  includes  valu- 
able consideration  of  any  kind.    New. 

Commencement  of  Business. 

132.  Every  director  or  provisional  director  of  any 
bank  and  every  other  person  who,  before  the 
obtaining  of  the  certificate  from  the  Treasury 
Board,  by  this  Act  required,  permitting  the 
bank  to  issue  notes  or  commence  business, 
issues  or  authorizes  the  issue  of  any  note  of 
such  bank,  or  transacts  or  authorizes  the  trans- 
action of  any  business  in  connection  with  such 
bank,  except  such  as  is  by  this  Act  authorized 
to  be  transacted  before  the  obtaining  of  such 
certificate,  is  guilty  of  an  offence  against  this 
Act.     53  v.,  c.  31,  s.  14. 

Such  certificate  may  be  issued  only  after  $500,000 
have  been  subscribed,  and  $250,000  paid  in  and  deposited 
with  the  Minister  of  Finance,  and  a  meeting  of  sub- 
scribers held  and  directors  elected:  sees.  13  and  14. 

The  punishment  for  an  offence  against  the  Act  is  a 
fine  not  exceeding  $1,000,  or  imprisonment  not  exceeding 
5  years,  or  both :  sec.  157. 

Sale  and  Transfer  of  Shares. 

133.  Any  person,  whether  principal,  broker  or 
agent,  who  wilfully  sells  or  transfers  or  at- 
tempts to  sell  or  transfer — 
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(a)  any  share  or  shares  of  the  capital  stock  of 
any  bank  by  a  false  number ;  or, 

(b)  any  share  or  shares  of  which  the  person  mak- 
ing such  sale  or  transfer,  or  in  whose  name  or 
on  whose  behalf  the  same  is  made,  is  not  at 
the  time  of  such  sale,  or  attempted  sale,  the 
registered  owner ;  or, 

(c)  any  share  or  shares,  without  the  assent  to 
such  sale  of  the  registered  owner  thereof; 

is  guilty  of  an  offence  against  this  Act.    53  V., 
c.  31,  s.  37. 

Such  transactions  are  nuU  and  void:  sec.  45.  The 
practice  of  numbering  bank  shares  has  not  been  adopted 
in  Canada. 

The  punishment  for  an  offence  against  the  Act  is 
laid  down  in  section  157. 

Cash  Reserves. 

134.  Every  bank  which  at  any  time  holds  in  Dom- 
inion notes  less  than  forty  per  cent  of  the  cash 
reserves  which  it  has  in  Canada  shall  incur  a 
penalty  of  five  hundred  dollars  for  each  such 
offence.    53  V.,  c.  31,  s.  50.    Am. 

The  penalty  is  for  a  violation  of  section  60,  and  is 
recoverable  at  the  suit  of  His  Majesty :  sec.  158. 

Issue  and  Circulation  of  Notes. 

135.  Penalty  for  excess.— If  the  total  amount  of 
the  notes  of  the  bank  in  circulation  at  any  time 
exceeds  the  amount  authorized  by  this  Act  the 
liank  shall, — 
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(a)  if  the  amount  of  such  excess  is  not  over  one 
thousand  dollars,  incur  a  penalty  equal  to  the 
amount  of  such  excess;  or, 

(&)  if  the  amount  of  such  excess  is  over  one  thou- 
sand dollars,  and  not  over  twenty  thousand 
dollars,  incur  a  penalty  of  one  thousand  dol- 
lars ;  or, 

(c)  if  the  amount  of  such  excess  is  over  twenty 
thousand  dollars,  and  not  over  one  hundred 
thousand  dollars,  incur  a  penalty  of  ten  thou- 
sand dollars;  or, 

(d)  if  the  amount  of  such  excess  is  over  one  hun- 
dred thousand  dollars,  and  not  over  two  hun- 
dred thousand  dollars,  incur  a  penalty  of  fifty 
thousand  dollars;  or, 

(e)  if  the  amount  of  such  excess  is  over  two  hun- 
dred thousand  dollars,  incur  a  penalty  of  one 
hundred  thousand  dollars.    53  V.,  c.  31,  s.  51. 

Other  banks  may  issue  notes  np  to  the  amount  of  their 
unimpaired  capital,  and  their  contribution  to  the  cen- 
tral gold  reserves;  the  Bank  of  British  North  America 
up  to  seventy-five  per  cent  of  that  amount:  sec.  61.  The 
penalty  is  recoverable  at  the  suit  of  His  Majesty:  sec, 
158. 

136.  Issuing  notes  as  money.— Every  person, 
except  a  bank  to  which  this  Act  applies,  who 
issues  or  re-issues,  makes,  draws,  or  endorses 
any  bill,  bond,  note,  cheque  or  other  instru- 
ment, intended  to  circulate  as  money,  or  to 
be  used  as  a  substitute  for  money,  for  any 
amount  whatsoever,  shall  incur  a  penalty  of 
four  hundred  dollars. 
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2.  Such  penalty  shall  be  recoverable  with  costs,  in 
any  court  of  competent  jurisdiction,  by  any 
person  who  sues  for  the  same. 

3.  A  moiety  of  such  penalty  shall  belong  to  the 

person  suing  for  the  same,  and  the  other 
moiety  to  His  Majesty  for  the  public  uses  of 
Canada. 

4.  If  any  such  instrument  is  made  for  the  pay- 
ment of  a  less  sum  than  twenty  dollars,  and  is 
payable  either  in  fonii  or  in  fact  to  the  bearer 
thereof,  or  at  sight,  or  on  demand,  or  at  less 
than  thirty  days  thereafter,  or  is  overdue,  or 
is  in  any  way  calculated  or  designed  for  cir- 
culation, or  as  a  substitute  for  money,  the 
intention  to  pass  the  same  as  money  shall  be 
presumed,  unless  such  instrument  is — 

(a)  a  cheque  on  some  chartered  bank  paid  by  the 
maker  directly  to  his  immediate  creditor;  or, 

(h)  a  promissory  note,  bill  of  exchange,  bond  or 
other  undertaking  for  the  payment  of  money 
made  or  delivered  by  the  maker  thereof  to  his 
immediate  creditor;  and, 

(c)  not  designed  to  circulate  as  money  or  as  a 
substitute  for  money.    53  V.,  c.  31,  s.  60. 

Most  of  the  offences  against  the  Act  by  individuals  are 
punishable  by  indictment;  the  penalty  in  this  section  is 
recoverable  in  an  ordinary  qui  tarn  action. 

The  issuing  of  notes  in  Canada  intended  to  circulate 
as  money  is  limited  to  the  Dominion  Government  and  the 
r,anks  to  which  this  Act  applies. 
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137.  Mutilating  notes. — Every  person  who  muti- 
lates, cuts,  tears  or  perforates  with  holes  any 
Dominion  or  bank  note,  or  who  in  any  way 
defaces  a  Dominion  or  bank  note,  whether  by 
writing,  printing,  drawing  or  stamping 
thereon,  or  by  attaching  or  affixing  thereto 
anything  in  the  nature  or  form  of  an  adver- 
tisement shall,  on  summary  conviction,  be 
liable  to  a  penalty  not  exceeding  twenty  dol- 
lars. 

2.  Every  officer,  clerk  and  servant  of  a  bank  who, 
for  the  bank,  re-issues  to  the  public  any  bank 
notes  or  Dominion  notes  which  have  not  been 
disinfected  and  sterilized  in  accordance  with 
the  regulations  made  by  the  Treasury  Board 
under  the  authority  of  this  Act  shall,  on  the 
information  of  any  person,  on  summary  con- 
viction, be  liable  to  a  penalty  not  exceeding 
twenty  dollars. 

3.  In  the  event  of  the  conviction  of  any  officer, 

clerk  or  servant  of  a  bank  under  this  section, 
the  bank  shall  thereby  incur  a  penalty  of  fifty 
dollars.    53  V.,  c.  31,  s.  61.    Am. 

This  section  has  been  recast  and  extended.  Snb-sec- 
tions  2  and  3  are  entirely  new.  In  snb-section  1  the 
words  ''  who  mutilates,  cuts,  tears  or  perforates  with 
holes  any  Dominion  or  bank  note,  or  "  are  new,  as  also 
the  words  "  on  summary  conviction." 

As  to  sub-section  2,  see  section  72. 

The  penalty  in  sub-section  3  is  recoverable  from  the 
bank  at  the  suit  of  His  Majesty :  sec.  158. 
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138.  Issuing  notes  during  suspension. — (a)  Every 
person  who,  being  president,  vice-president, 
director,  general  manager,  manager,  clerk  or 
other  officer  of  the  bank,  issues  or  re-issues, 
during  any  period  of  suspension  of  payment 
by  the  bank  of  its  liabilities,  any  notes  of  the 
bank  payable  to  bearer  on  demand,  and  in- 
tended for  circulation,  or  authorizes  or  is 
concerned  in  any  such  issue  or  re-issue; 
and, 

(b)  if,  after  any  such  suspension,  the  bank  re- 
sumes business  without  the  consent  in  writing 
of  the  curator,  hereinbefore  provided  for, 
every  person  who  being  president,  vice-presi- 
dent, director,  general  manager,  manager, 
clerk  or  other  officer  of  the  bank  issues  or  re- 
issues, or  authorizes  or  is  concerned  in  the 
issue  or  re-issue  of  any  such  notes  before 
being  thereunto  authorized  by  the  Treasury 
Board;  and, 

(c)  every  person  who  accepts,  receives  or  takes, 
or  authorizes  or  is  concerned  in,  the  accept- 
ance, receipt  or  taking  of  any  such  notes, 
knowing  the  same  to  have  been  so  issued  or 
re-issued,  from  the  bank,  or  from  such  presi- 
dent, vice-president,  director,  general  man- 
ager, manager,  clerk  or  other  officer  of  the 
bank  in  payment  or  part  payment,  or  as 
security  for  the  payment  of  any  amount  due  or 
owing  to  such  person  by  the  bank ; 

is  guilty  of  an  indictable  offence,  and  liable 
to  imprisonment  for  a  term    not    exceeding 
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seven  years,  or  to  a  fine  not  exceeding  two 
thousand  dollars,  or  to  both.  63-64  V.,  c.  26, 
s.  10. 

In  this  and  in  several  subsequent  sections  the  words 
''  president,  vice-president,  director,  general  manager, 
manager,  or  other  officer  of  the  bank  "  are  used.  In  a 
prosecution  under  any  of  these  sections  it  would  be  suffi- 
cient to  prove  that  the  person  charged  performed  the 
duties  of  one  or  more  of  these  officers,  that  he  was  an 
officer  de  facto,  and  it  would  be  no  defence  for  him  to 
shew  that  he  was  not  such  de  jure :  Gibson  v.  Barton,  L. 
R,  lOQ.  B.  329  (1875). 

The  punishment  is  for  a  violation  of  section  61. 

139.  Pledging  notes.  —  (a)  Every  person  who, 
being  the  president,  vice-president,  director, 
general  manager,  manager,  clerk  or  other 
officer  of  the  bank,  pledges,  assigns,  or  hypo- 
thecates, or  authorizes,  or  is  concerned  in  the 
pledge,  assignment  or  hypothecation  of  the 
notes  of  the  bank ;  and, 

(h)  every  person  who  accepts,  receives  or  takes, 
or  authorizes  or  is  concerned  in  the  accept- 
ance or  receipt  or  taking  of  such  notes  as  a 
pledge,  assignment  or  hypothecation; 

shall  be  liable  to  a  fine  of  not  less  than  four 
hundred  dollars  and  not  more  than  two  thou- 
sand dollars,  or  to  imprisonment  for  not  more 
than  two  years,  or  to  both.    53  V.,  c.  31,  s.  52. 

By  section  63  a  bank  is  prohibited  from  pledging  its 
notes,  and  no  advance  or  loan  thereon  is  recoverable 
from  the  bank  or  its  assets. 

140.  Issuing  notes  fraudulently. — (a)  Every  per- 
son who,  being  the  president,  vice-president, 
director,  general  manager,  manager,  clerk  or 
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other  officer  of  a  bank,  with  intent  to  defraud, 
issues  or  delivers,  or  authorizes  or  is  con- 
cerned in  the  issue  or  delivery  of  notes  of  the 
bank  intended  for  circulation  and  not  then  in 
circulation;  and, 

(h)  every  person  who,  with  knowledge  of  such 
intent,  accepts,  receives  or  takes,  or  author- 
izes or  is  concerned  in  the  acceptance,  receipt 
or  taking  of  such  notes ; 

shall  be  guilty  of  an  indictable  offence,  and 
liable  to  imprisonment  for  a  term  not  ex- 
ceeding seven  years,  or  to  a  fine  not  exceeding- 
two  thousand  dollars,  or  to  both.  53  V.,  c.  31, 
s.  52. 

A  violation  of  section  63  is  punishable  under  this 
section. 

Annual  Statement  and  Auditors'  Report. 

140a.  Fine  for  not  attaching. — If  any  copy  of  the 
statement  or  of  the  profit  and  loss  account 
submitted  under  section  54  of  this  Act,  which 
has  not  been  signed  as  required  by  that  sec- 
tion, is  issued,  circulated  or  published,  or  if 
any  copy  of  such  statement  is  issued,  circu- 
lated or  published  without  having  a  copy  of 
the  auditors'  report  attached  thereto,  the  bank, 
and  every  director,  general  manager  or  other 
officer  of  the  bank  who  is  knowingly  a  party 
to  the  default,  shall  be  liable  to  a  fine  not  ex- 
ceeding two  hundred  and  fifty  dollars.    New. 

This  section  was  added  in  the  late  revision.  Although 
the  word  "  fine  "  is  used,  it  is  probable  that  the  recovery 
would  be  under  section  158  relating  to  penalties. 
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Warehouse  Receipts,  Bills  of  Lading  and  other 
Securities. 

In  the  revised  Act  of  1906  the  following  sections,  141, 
142,  143  and  144,  were  inserted  by  the  revisers  to  take 
the  place  of  section  79  in  the  Act  of  1890,  which  read  as 
follows : ' '  Every  bank  which  violates  any  provisions  con- 
tained in  any  of  the  sections  numbered  sixty-four  to' 
seventy-eight  (both  inclusive)  shall  incur  for  each  viola- 
tion thereof  a  penalty  not  exceeding  five  hundred  dol- 
lars." The  sections  named  are  those  that  relate  to  the 
business  and  powers  of  banks,  and  correspond  generally 
to  sections  76  to  90  inclusive  of  the  present  Act.  These 
sections  have  been  amended  so  as  to  conform  to  and  cover 
the  changes  made  in  sections  88,  89  and  90. 

141.  Acquiring  contrary  to  Act. — If  any  bank,  to 
secure  the  payment  of  any  bill,  note,  debt  or 
liability,  acquires  or  holds — 

(a)  any  warehouse  receipt  or  bill  of  lading;  or, 

(h)  any  instrument  such  as  is  by  this  Act  auth- 
orized to  be  taken  by  the  bank  to  secure  money 
lent, — 

(i)  to  any  wholesale  purchaser,  or  shipper  of  or 
dealer  in  products  of  agriculture,  the  forest, 
quarry  and  mine,  or  the  sea,  lakes  and  rivers, 
or  to  any  wholesale  purchaser  or  shipper  of 
or  dealer  in  live  or  dead  stock,  and  the  pro- 
ducts thereof,  upon  the  security  of  such  pro- 
ducts, or  of  such  live  or  dead  stock,  or  the 
products  thereof ; 

(ii)  to  any  person  engaged  in  business  as  a  whole- 
sale manufacturer  of  any  goods,  wares  and 
merchandise  ui:)on  the  security  of  the  goods, 
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wares  and  merchandise  manufactured  by  such 
person,  or  procured  for  such  manufacture ;  or, 

(iii)  to  any  fanner  upon  the  security  of  threshed 
grain : 

such  bank  shall,  unless — 

(a)  such  bill,  note,  debt  or  liability  is  negotiated 
or  contracted  at  the  time  of  the  acquisition 
by  the  bank  of  such  warehouse  receipt,  bill  of 
lading  or  security ;  or, 

(h)  such  bill,  note,  debt  or  liability  is  negotiated 
or  contracted  upon  the  written  jDromise  or 
agreement  that  such  warehouse  receipt,  bill 
of  lading  or  security  would  be  given  to  the 
bank;  or, 

(c)  the  acquisition  or  holding  by  the  bank  of  such 
warehouse  receipt,  bill  of  lading  or  security  is 
otherwise  authorized  by  this  Act ; 

incur  a  penalty  not  exceeding  five  hundred 
dollars.    53  Y.,  c.  31,  s.  79. 

It  will  be  seen  that  the  bank  incurs  the  penalty  unless 
it  acquires  the  warehouse  receipt,  bill  of  lading  or  secur- 
ity in  accordance  with  the  provisions  of  this  Act.  It 
cannot  claim  the  right  to  do  so  under  any  other  law — 
Dominion  or  Provincial.    See  especially  sections  86  to  90. 

The  penalty  is  recoverable  by  action  at  the  suit  of 
His  Majesty:  sec.  158. 

142.  Selling  under  power  of  sale. — If  any  debt  or 
liability  to  the  bank  is  secured  by — 

(a)  any  warehouse  receipt  or  bill  of  lading;  or, 

(h)  any  other  security  such  as  is  mentioned  in 
the  last  preceding  section ; 
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and  is  not  paid  at  maturity,  sucli  bank  shall, 
if  it  sells  the  products  or  stock,  goods,  wares 
and  merchandise  or  grain  covered  by  such 
warehouse  receipt,  bill  of  lading  or  security, 
under  the  power  of  sale  conferred  upon  it  by 
this  Act,  without  complying  with  the  provi- 
sions to  which  the  exercise  of  such  power  of 
sale  is,  by  this  Act,  made  subject,  incur  a 
penalty  not  exceeding  five  hundred  dollars. 
53  v.,  c.  31,  s.  79 ;  63-64  Y.,  c.  26,  s.  18. 

Section  89  contains  the  provisions  as  to  such  sales. 

The  penalty  is  recoverable  by  action  at  the  snit  of 
His  Majesty:  sec.  158. 

143.  Making  false  statement. — Every  person  is 
guilty  of  an  indictable  offence  and  liable  to 
imprisonment  for  a  term  not  exceeding  two 
years  who  wilfully  makes  any  false  state- 
ment— 

(a)  in  any  warehouse  receipt  or  bill  of  lading 
given  under  the  authority  of  this  Act  to  any 
bank ;  or, 

(b)  in  any  instrument  given  to  any  bank  under 
the  authority  of  this  Act,  as  security  for  any 
loan  of  money  made  by  the  bank  to  any  whole- 
sale purchaser  or  shipper  of  or  dealer  in  pro- 
ducts of  agriculture,  the  forest,  quarry  and 
mine,  or  the  sea,  lakes  and  rivers,  or  of  any 
wholesale  purchaser,  or  shipper  of  or  dealer 
in  live  or  dead  stock  or  the  products  thereof, 
whereby  any  such  products  or  stock  is  as- 
signed or  transferred  to  the  bank  as  security 
for  the  payment  of  such  loan ;  or. 
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(c)  in  auy  instrument  given  to  any  bank  under 
the  authority  of  this  Act,  as  security  for  any 
loan  of  money  made  by  the  bank  to  any  per- 
son engaged  in  business  as  a  wholesale  manu- 
facturer of  any  goods,  wares  and  merchan- 
dise, whereby  any  of  the  goods,  wares  and 
merchandise  manufactured  by  him,  or  pro- 
cured for  such  manufacture,  are  transferred 
or  assigned  to  the  bank  as  security  for  the  pay- 
ment of  such  loan ;  or, 

(d)  in  any  instrument  given  to  any  bank  under 
the  authority  of  this  Act  as  security  for  any 
loan  of  money  made  by  the  bank  to  a  farmer 
whereby  any  grain  is  transferred  or  assigned 
to  the  bank  as  security  for  the  payment  of 
such  loan.    53  V.,  c.  31,  s.  75.    Am. 

The  Criminal  Code,  section  425,  provides  that  any 
warehouseman,  forwarder,  etc.,  who  gives  a  false  ware- 
house or  shipping  receipt  is  guilty  of  an  indictable  offence 
and  liable  to  three  years'  imprisonment,  as  is  also  any 
person  who  knowingly  and  wilfully  accepts,  transmits 
or  uses  any  such  false  receipt.  Section  427  makes  any 
person  liable  to  the  same  punishment  who  wilfully  makes 
any  false  statement  in  any  receipt,  certificate  or  acknow- 
ledgment for  grain,  timber  or  other  goods  or  property 
which  can  be  used  for  any  of  the  purposes  of  the  Bank 
Act. 

The  present  Act  virtually  amends  the  Criminal  Code 
by  reducing  the  maximum  term  of  imprisonment  from 
three  to  two  years,  where  the  instrument  is  given  under 
the  authority  of  the  Bank  Act. 

144.  Depriving  bank  of  pledged  goods. — Every 
l^erson  who,  having  j)ossessi()n  or  control  of 
any  products  or  stock,  goods,  wares  and  mer- 
chandise, or  grain  covered  by  any  warehouse 
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receipt  or  bill  of  lading  or  by  any  such  secur- 
ity as  in  the  last  preceding  section  mentioned, 
and  having  knowledge  of  such  receipt,  bill  of 
lading  or  security,  without  the  consent  of  the 
bank  in  writing,  and  before  the  advance,  bill, 
note,  debt  or  liability  thereby  secured  has  been 
fully  paid, — 

(a)  wilfuly  alienates  or  parts  with  any  such  pro- 
ducts or  stock,  goods,  wares  or  merchandise, 
or  grain ;  or, 

(h)  wilfully  withholds  from  the  bank  possession 
of  any  such  products  or  stock,  goods,  wares 
and  merchandise,  or  grain,  upon  demand, 
after  default  in  payment  of  such  advance,  bill, 
note,  debt  or  liability ; 

is  guilty  of  an  indictable  offence,  and  liable 
to  imprisonment  for  a  term  not  exceeding  two 
years.  53  V.,  c.  31,  s.  75;  63-64  V.,  c.  26,  s.  18. 
Am. 

See  Criminal  Code,  sec.  426.  This  section  amends  the 
Criminal  Code  by  redncing  the  maximum  term  of  im- 
prisonment from  three  to  two  years  when  the  instrument 
is  given  under  the  authority  of  the  Bank  Act. 

145.  Sale  of  pledged  shares.— (a)  If  any  bank 
having,  by  virtue  of  the  provisions  of  this  Act, 
a  privileged  lien  for  any  debt  or  liability  for 
any  debt  to  the  bank,  on  the  shares  of  its  own 
capital  stock  of  the  debtor  or  person  liable, 
neglects  to  sell  such  shares  within  twelve 
months  after  such  debt  or  liability  has  ac- 
crued and  become  payable ;  or. 
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(h)  If  any  such  bank  sells  any  siicli  shares  with- 
out giving  notice  to  the  holder  thereof  of  the 
intention  of  the  bank  to  sell  the  same,  by 
mailing  such  notice  in  the  post  office,  post 
paid,  to  the  last  known  address  of  such  holder, 
at  least  thirty  days  prior  to  such  sale ; 

such  bank  shall  incur,  for  each  such  offence, 
a  penalty  not  exceeding  five  hundred  dollars. 
53  v.,  c.  31,  s.  79. 

The  above  penalty  is  for  a  violation  of  section  77.  It 
is  recoverable  by  action  at  the  suit  of  His  Majesty :  sec. 
158. 

Prohibited  Business. 

146.  Violating  section  76. — If  any  bank,  except 
as  authorized  by  this  Act,  either  directly  or 
indirectly — 

(a)  deals  in  the  buying  or  selling  or  bartering  of 
goods,  wares  and  merchandise,  or  engages  or 
is  engaged  in  any  trade  or  business  whatso- 
ever ;  or, 

(h)  purchases,  deals  in,  or  lends  money  or 
makes  advances  upon  the  security  or  pledge 
of  any  share  of  its  own  capital  stock,  or  of  the 
capital  stock  of  any  bank ;  or, 

(c)  lends  money  or  makes  advances  vipon  the 
security,  mortgage  or  hypothecation  of  any 
lands,  tenements  or  immovable  property,  or  of 
any  ships  or  other  vessels,  or  upon  the  security 
of  any  goods,  wares  and  merchandise ; 

such  bank  shall  incur  a  penalty  not  exceeding 
five  hundred  dollars.    53  V.,  c.  31,  s.  79. 
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The  above  penalty  is  for  a  violation  of  section  76,  and 
is  recoverable  by  action  at  the  suit  of  His  Majesty :  sec. 
158. 

146a.  Pledging  bank  notes.— It  shall  be  an  offence 
against  this  Act  for  any  director,  officer,  clerk 
or  servant  of  the  bank  to  pledge,  assign  or 
hypothecate  the  notes  of  the  bank  on  behalf 
of  the  bank.    New. 

A  violation  of  section  63  and  punishable  under  sec- 
tion 157. 

146b.  Paying  debts  during  suspension.— If  a  bank 
suspends  payment  in  specie  or  Dominion  notes 
of  any  of  its  liabilities  as  they  accrue,  then, 
so  long  as  such  suspension  continues,  it  shall 
be  an  offence  against  this  Act  for  any  director, 
officer,  clerk  or  servant  of  the  bank  who  has 
knowledge  of  such  suspension  to  pay  or  cause 
to  be  paid  to  any  person  any  debt  or  liability 
of  the  bank  unless  with  the  consent  of  a  cura- 
tor or  liquidator  duly  appointed.    New. 

Punishable  under  section  157. 

Returns. 

147.  Not  making  monthly.— Every  bank  which 
neglects  to  make  up  and  send  to  the  Minister, 
within  the  first  twenty  days  of  any  month, 
any  monthly  return  by  this  Act  required  to  be 
made  up  and  sent  in  within  the  said  twenty 
days,  exhibiting  the  condition  of  the  bank  on 
the  last  juridical  day  of  the  month  last  pre- 
ceding, and  signed  in  the  manner  and  by  the 
persons  by  this  Act  required,  shall  incur  a 
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penalty  of  fifty  dollars  for  each  and  every 
day,  after  the  expiration  of  such  time,  during 
which  the  bank  neglects  to  make  and  send  in 
such  return.    53  V.,  c.  31,  s.  85.    Am. 

This  return  is  required  by  section  112,  and  the  penalty 
is  recoverable  under  section  158. 

147a.  Excessive  issue.  —  Every  bank  which 
neglects  to  make  and  send  to  the  Minister, 
within  the  first  thirty  days  after  the  last  day 
of  the  month  in  which  any  amount  of  its  notes 
in  excess  of  the  amount  of  the  unimpaired 
paid-up  capital  of  the  bank  has  been  issued 
or  is  outstanding,  a  return  showing  the  amount 
of  its  notes  in  circulation  for  each  juridical 
day  during  such  month,  and  signed  in  the 
manner  and  by  the  persons  by  this  Act  re- 
quired, shall  incur  a  penalty  of  fifty  dollars 
for  each  and  every  day,  after  the  expiration 
of  such  time,  during  which  the  bank  neglects 
to  make  and  send  in  such  return.  7-8  E.  VII., 
c.  7,  s.  2.    Am. 

This  return  is  required  by  section  61,  sub-section  17, 
and  the  penalty  is  recoverable  under  section  158. 

147b.  Real  estate  of  bank. — Every  bank  which 
neglects  to  make  and  send  to  the  Minister 
during  the  month  of  January  in  each  year  a 
return  showing  in  detail  the  fair  market  value 
of  its  real  and  immovable  property  held  under 
section  79  of  this  Act,  shall  incur  a  penalty  of 
fifty  dollars  for  each  and  every  day,  after  the 
expiration  of  such  time,  during  which  the 
bank  neglects  to  make  and  send  in  such  return. 
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This  return  is  required  by  section  79,  and  the  penalty 
is  recoverable  under  section  158. 

147c.  Interest  rates.— Every  bank  which  neglects 
to  make  and  send  to  the  Minister  a  quarterly 
return  as  of  the  last  juridical  day  of  the 
months  of  March,  June,  September  and  De- 
cember in  each  year,  giving  such  particulars 
as  may  be  prescribed  by  regulations  made  by 
the  Treasury  Board  of  the  interest  and  dis- 
count rates  charged  by  the  bank,  such  returns 
to  be  made  up  and  sent  in  within  the  first 
thirty  days  after  the  respective  juridical  days 
aforesaid,  and  signed  by  the  persons  by  this 
Act  required,  shall  incur  a  penalty  of  fifty 
dollars  for  each  and  every  day,  after  the  ex- 
piration of  such  time,  during  which  the  bank 
neglects  to  make  and  send  in  such  return. 

This  return  is  required  by  section  91,  and  the  penalty 
is  recoverable  under  section  158. 

148.  Special  returns.— Every  bank  which  neglects 
to  make  and  send  to  the  Minister,  within 
thirty  days  from  the  date  of  the  demand 
therefor  by  the  Minister,  or,  if  such  time  is 
extended  by  the  Minister,  within  such  ex- 
tended time,  not  exceeding  thirty  days,  as  the 
Minister  may  allow,  any  special  return,  signed 
in  the  manner  and  by  the  persons  by  this  Act 
required,  which  under  the  provisions  of  this 
Act,  the  Minister  may,  for  the  purpose  of 
affording  a  full  and  complete  knowledge  of 
the  condition  of  the  bank,  call  for,  shall  incur 
a  penalty  of  five  hundred  dollars  for  each  and 
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every   day   during  which   such   neglect   con- 
tinues.   53  v.,  c.  31,  s.  86. 

These  returns  are  required  by  section  113,  and  the 
penalty  is  recoverable  under  section  158. 

149.  Unpaid  certified  cheques.  —  Every  bank 
which  neglects  to  transmit  or  deliver  to  the 
Minister,  within  twenty  days  after  the  close 
of  any  calendar  year,  a  return,  signed  in  the 
manner  and  by  the  persons  and  setting  forth 
the  particulars  b}^  this  Act  required  in  that 
behalf,  of  all  certified  cheques,  drafts  or  bills 
of  exchange  issued  by  the  bank  to  any  person 
and  remaining  unpaid  for  more  than  five  years 
prior  to  the  date  of  such  return,  shall  incur  a 
penalty  of  fifty  dollars  for  each  and  every 
day  during  which  such  neglect  continues.  63- 
64  V.,  c.  26,  s.  21. 

This  return  is  required  by  section  114,  sub-section  3, 
and  the  penalty  is  recoverable  under  section  158. 

150.  Annual  list  of  shareholders. — Eyery  bank 
which  neglects  to  transmit  or  deliver  to  the 
Minister,  within  twenty  days  after  the  close 
of  any  calendar  year,  a  certified  list,  as  by  this 
Act  required,  showing — 

(a)  the  names  of  the  shareholders  of  the  bank  on 
the  last  day  of  such  calendar  year,  with  their 
last  known  post  office  addresses  and  descrip- 
tions ; 

(h)  the  number  of  shares  then  held  by  such 
shareholders  respectively;  and, 

(c)  the  amount  paid  thereon. 
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shall  incur  a  penalty  of  fifty  dollars  for  each 
and  every  day  during  which  such  neglect  con- 
tinues.   53  v.,  c.  31,  s.  87.    Am. 

This  return  is  required  by  section  114,  sub-section  8, 
and  the  penalty  is  recoverable  under  section  158. 

151.  List  of  unpaid  dividends. — Every  bank  which 
neglects  to  transmit  or  deliver  to  the  Minister, 
within  twenty  days  after  the  close  of  any 
calendar  year,  a  return,  signed  in  the  manner 
and  by  the  persons  by  this  Act  required,  of 
all  dividends  which  have  remained  unpaid  for 
more  than  five  years,  and  also  of  all  amounts 
or  balances  in  respect  of  which  no  transactions 
have  taken  place,  or  upon  which  no  interest 
has  been  paid,  during  the  five  years  prior  to 
the  date  of  such  return,  and  also  of  all  certi- 
fied cheques,  drafts  or  bills  of  exchange  issued 
by  the  bank  and  remaining  unpaid  for  more 
than  five  years  prior  to  the  date  of  such  re- 
turn, as  required  by  the  provisions  of  this 
Act  in  the  several  cases  respectively  men- 
tioned, shall  incur  a  penalty  of  fifty  dollars 
for  each  and  every  day  during  which  such 
neglect  continues. 

2.  The  said  term  of  five  years  shall,  in  case  of 
moneys  deposited  for  a  fixed  period,  be  reck- 
oned from  the  date  of  the  termination  of  such 
fixed  period.    53  V.,  c.  31,  s.  88. 

This  return  is  required  by  section  114,  sub-section  1, 
and  the  penalty  is  recoverable  by  section  158. 

152.  Date  stamp  on  envelope. — If  any  return  or 
list,  mentioned  in  either  of  the  last  eight  pre- 
ceding sections,  is  transmitted  by  post,  the 
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date  appearing,  by  the  post  office  stamp  or 
mark  upon  the  envelope  or  wrapper  inclosing 
the  return  or  list  received,  by  the  Minister,  as 
the  date  of  dejoosit  in  the  post  office  of  the 
place  at  which  the  chief  office  of  the  bank  was 
situated,  shall  be  taken  prima  facie,  for  the 
purpose  of  any  of  the  said  sections,  to  be  the 
day  uj^on  which  such  return  or  list  was  trans- 
mitted to  the  Minister.  53  V.,  c.  31,  ss.  85  and 
86;63-64V.,  C.26,  s.  22.    Am. 

153.  Wilfully  false  statement. — (a)  The  making 
of  any  wilfully  false  or  deceptive  statement 
in  any  account,  statement,  return,  report  or 
other  document  respecting  the  affairs  of  the 
bank;  or, 

(h)  the  using  of  any  false  or  deceptive  statement 
in  any  account,  statement,  return,  report  or 
other  document  respecting  the  affairs  of  the 
bank  with  intent  to  deceive  or  mislead  any 
person, 

is  an  indictable  offence  punishable,  unless  a 
greater  punislmient  is  in  any  case  by  law  pre- 
scribed therefor,  by  imprisonment  for  a  term 
not  exceeding  five  years. 

2.  Every  president,  vice-president,  director,  audi- 
tor, general  manager  or  other  officer  of  the 
bank  or  trustee  who  negligently  prepares, 
signs,  approves  or  concurs  in  any  account, 
statement,  return,  report  or  document  respect- 
ing the  affairs  of  the  bank  containing  any 
false  or  deceptive  statement,  shall  be  guilty  of 
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an  indictable  offence  punishable,  unless  a 
greater  punishment  is  in  any  case  by  law  pre- 
scribed therefor,  by  imprisonment  for  a  term 
not  exceeding  three  years.  53  V.,  c.  31,  s.  99. 
Am. 

The  words  "  the  using  "  in  clause  {b)  are  new;  as 
also  the  words  ''  or  trustee  who  negligently  and  respect- 
ing the  affairs  of  the  bank  "  in  sub-section  2.  The  maxi- 
mum term  of  imprisonment  has  been  lowered  from  five 
years  to  three  years. 

This  section  has  come  down  to  us  without  very  ma- 
terial change  from  the  Act  of  1871.  It  has  been  claimed 
that  under  the  second  sub-section  the  simple  signing, 
approving  or  concurring  in  the  false  statement  by  the 
officers  named,  without  their  actually  knowing  it  was  a 
false  statement,  is  sufficient  to  make  them  liable  to  the 
punishment  named  in  the  first  sub-section,  and  that  a 
mens  rea  is  not  a  necessary  ingredient  of  the  offence. 
Our  Courts,  however,  do  not  appear  to  have  adopted  this 
construction  of  the  section. 

A  reference  to  Schedule  D  shews  that  the  statements 
made  by  the  officers  named  in  the  monthly  returns  under 
section  112  are  only  declared  to  be  correct  "  to  the  best 
of  our  knowledge  and  belief. ' ' 

Complaints  under  this  section,  as  a  rule,  either  come 
under  the  statement  submitted  by  the  directors  at  the 
annual  meeting :  sec.  54 ;  or  under  the  monthly  returns  to 
the  Government:  sec.  112. 

In  an  indictment  under  this  section  in  the  Act  of 
1871  for  having  unlawfully  and  wilfully  made  a  wilfully 
false  and  deceptive  statement  in  a  return  respecting  the 
affairs  of  the  bank,  it  was  held  not  necessary  to  allege 
that  the  return  was  one  required  by  law  to  be  made  by 
the  accused,  or  that  any  use  was  made  by  him  of  such 
return,  or  to  specify  in  what  particulars  it  was  false. 
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The  enumeration  in  the  indictment  of  several  alleged 
false  statements  constitute  but  one  count,  and  a  general 
verdict  is  sufficient  if  the  statement  is  shewn  to  be  false 
in  any  one  of  the  particulars  alleged.  It  is  not  necessary 
to  allege  in  the  indictment  that  the  false  statement  was 
made  with  intent  to  deceive  or  mislead:  The  Queen  v. 
Cotte,  22  L.  C.  J.  141  (1877). 

Where  the  Judge  charged  the  jury  that  wilful  intent 
to  make  a  false  return  might  be  inferred  from  all  the 
circumstances  of  the  case  proved  to  their  satisfaction, 
this  was  held  to  be  a  proper  instruction:  Reg  v.  Hinchs, 
24L.  C.  J.  116  (1879). 

It  is  not  necessary  that  the  information  should  be  laid 
by  a  shareholder  or  creditor  of  the  bank ;  it  may  be  done 
by  any  citizen,  even  though  he  is  a  debtor  of  the  bank: 
Molleur  v.  Loupret,S  L.  N.  305  (1885) ;  Rex  v.  Neshitt, 
28  0.  L.  E.  91  (1913). 

The  annual  report  of  the  bank  submitted  to  the  share- 
holders is  a  statement  within  the  meaning  of  the  section 
not  only  to  them  but  to  the  public,  and  if  shewn  that  it 
was  made  with  intent  that  it  be  acted  upon,  directors  may 
be  liable  to  third  parties :  Rhodes  v.  Starnes,  22  L.  C.  J. 
113  (1878). 

An  indictment  is  sufficient  in  fomi  if  it  charges  in 
substance  the  otfence  created  by  the  Act.  A  charge  that 
the  accused  made  a  "  wilful,  false  and  deceptive  state- 
ment of  and  concerning  the  affairs  of  the  bank,"  suffi- 
ciently charges  an  offence  under  section  99  of  the  Bank 
Act,  1890:  The  Queen  v.  Weir,  Q.  R.  8  Q.  B.  521  (1899) ; 
3  Can.  Cr.  Cas.  102. 

Directors  may  be  held  personally  responsible  for 
losses  incurred  through  a  statement  which  they  know  to 
be  untrue,  or  where  they  are  guilty  of  such  gross  negli- 
gence as  to  amount  to  fraud:  Parker  v.  McQuesten,  32 
U.  C.  Q.  B.  273  (1872) ;  McDonald  v.  Rankin,  M.  L.  E.  7 
S.  C.44(1890). 
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An  innocent  director,  however,  is  not  liable  for  the 
fraud  of  his  co-directors  in  issuing  to  the  shareholders 
false  and  fraudulent  reports  and  balance  sheets,  if  the 
books  and  accounts  have  been  kept  and  audited  by  duly 
appointed  and  responsible  officers,  and  he  has  no  ground 
for  suspecting  fraud:  In  re  Denham  S  Co.,  25  Ch.  D.  752 
(1883). 

Where  the  collapse  of  a  bank  was  due  to  overdrafts 
which  the  cashier,  the  principal  executive  officer  of  the 
bank  under  the  directors,  whose  accounts  had  been 
audited,  duly  appointed  and  entirely  independent  of  the 
directors,  had  iregularly  and  improperly  allowed  to  cer- 
tain customers,  it  was  held  that  by  the  law  of  Quebec  as 
by  the  law  of  England,  a  charge  of  negligence  could  not 
be  established  against  the  president  of  the  bank  simply 
by  reason  of  his  having  in  good  faith  failed  to  detect  the 
cashier's  concealment  of  such  overdrafts.  Dovey  v. 
Cory  (1901),  A.  C,  followed:  Prefontaine  v.  Grenier 
(1907),  A.  C.  101. 

In  the  same  case  in  the  Court  of  Appeal,  Quebec,  Q. 
E.  15  K.  B.  143  (1906),  it  was  held  that  the  signing  of 
the  statements  by  the  president  when  he  had  no  reason 
to  suspect  they  were  inaccurate  or  false  did  not  amount 
to  the  making  or  approval  of  wilfully  false  statements 
under  section  99  of  the  Bank  Act,  1890. 

In  the  King  v.  Lovitt,  41  N.  S.  240  (1907),  3  Eastern 
L.  R.  384,  it  was  held  by  two  Judges  that  there  was  no 
guilty  knowledge  on  the  part  of  the  defendant  as  presi- 
dent of  the  falsity  of  the  returns  to  the  government 
signed  by  him,  and  that  the  case  should  have  been  with- 
drawn from  the  jury.  Two  others  were  in  favour  of  a 
new  trial  on  account  of  misdirection  in  the  charge ;  while 
the  fifth  Judge,  who  thought  there  was  no  evidence  to 
warrant  a  conviction,  joined  in  a  judg-ment  ordering  a 
new  trial. 

The  defendant  was  extradited  from  the  United  States 
charged  with  "  fraud  by  a  banker  "  under  E.  S.  C.  c. 
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155,  First  Schedule  (9).  Held  that  this  referred  to  the 
kinds  of  fraud  set  out  in  the  Criminal  Code  by  sees.  412 
et  seq.,  and  not  to  this  section  of  the  Bank  Act,  and  that 
the  charges  were  not  identical.  The  indictments  were 
accordingly  quashed:  Rex  v.  Neshitt,  28  0.  L,  R.  91 
(1913). 

Calls  in  the  case  of  Suspension  of  Payment. 

154.  Not  making  calls. — (a)  If  any  suspension  or 
payment  in  full,  in  specie  or  Dominion  notes, 
of  all  or  any  of  the  notes  or  other  liabilities 
of  the  bank  continues  for  three  months  after 
the  expiration  of  the  time  which,  under  the 
provisions  of  this  Act,  would  constitute  the 
bank  insolvent ;  and, 

(h)  if  no  proceedings  are  taken  under  an}^  Act 
for  the  winding-up  of  the  bank ;  and, 

(c)  if  any  director  of  the  bank  refuses  to  make  or 
enforce,  or  to  concur  in  the  making  or  enforc- 
ing of  any  call  on  the  shareholders  of  the  bank, 
to  any  amount  which  the  directors  deem 
necessary  to  pay  all  the  debts  and  liabilities 
of  the  bank ; 

such  director  shall  be  guilty  of  an  indictable 
offence,  and  liable — 

(a)  to  imprisonment  for  any  term  not  exceeding 
two  years ;  and, 

(h)  personally  for  any  damages  suffered  by  any 
such  default.    53  V.,  c.  31,  s.  92. 

TliG  duty  of  making  such  calls  ui  set  out  in  section  128. 
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Undue  Preference  to  the  Bank's  Creditors. 

155.  Indictable  offence. — Every  person  who, 
being  the  president,  vice-president,  director, 
general  manager,  manager,  or  other  officer  of 
the  bank,  wilfully  gives  or  concurs  in  giving 
to  any  creditor  of  the  bank  any  fraudulent, 
undue  or  unfair  preference  over  other  credi- 
tors, by  giving  security  to  such  creditor,  or 
by  changing  the  nature  of  his  claim,  or  other- 
wise howsoever,  is  guilty  of  an  indictable 
offence,  and  liable — 

{a)  to  imprisonment  for  a  term  not  exceeding  two 
years ;  and, 

{h)  for  all  damages  sustained  by  any  person  in 
consequence  of  such  preference.  53  V.,  c.  31, 
s.  97.    Am. 

The  only  change  in  this  section  is  in  adding  ''  general 
manager  "  and  omitting  "  cashier  "  from  the  list  of 
officers  named. 

A  director  of  the  Exchange  Bank  had  at  the  time  of 
its  suspension  over  $13,000  standing  to  his  credit.  A 
few  days  after  the  suspension  the  president  of  the  bank 
paid  him  sums  aggregating  $10,000.  A  creditor  laid  an 
information  against  the  director,  who  returned  the 
money.  He  was,  however,  convicted  and  sentenced  to  ten 
days'  imprisonment:  Reg  v.  Buntin,  7  L.  N.  395  (1883). 

One  way  of  giving  a  preference  would  be  to  give  bills 
of  the  bank  to  an  ordinary  creditor  so  that  he  might  rank 
as  a  preferred  creditor. 

Use  of  the  Title  "  Bank;'  etc. 

156.  An  offence. — Every  person  using  the  word 
''  bank,"    or    the    words    ''  savings    bank," 

m'l.b.a — 24 
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''  banking  company,"  *'  banking  house," 
"  banking  association,"  or  "  banking  institu- 
tion, '  •  or  any  word  or  words  of  import  equiva- 
lent thereto  in  any  foreign  language,  in  a 
sign  or  in  an  advertisement,  or  in  a  title  to 
represent  or  describe  his  business  or  any 
part  of  his  business  without  being  auth- 
orized so  to  do  by  this  Act,  or  by  some  other 
Act  in  force  in  that  behalf,  is  guilty  of  an 
offence  against  this  Act. 

2.  Every  person  who  uses  in  a  sign  or  in  an  adver- 
tisement or  in  a  title  to  represent  or  describe 
his  business  words  in  a  foreign  language  of 
import  equivalent  to  the  word  ''  banker,"  or 
equivalent  to  the  words  "  private  banker," 
without  being  authorized  so  to  do  by  this  Act 
or  by  some  other  Act  in  force  in  that  behalf, 
is  guilty  of  an  offence  against  this  Act.  53 
v.,  c.  31,  s.  100.    Am. 

Sub-section  2  is  new. 

Up  to  the  1st  of  July,  1880,  any  person  was  at  liberty 
to  use  the  word  "  bank,"  or  any  of  the  expressions  men- 
tioned in  this  section.  It  was  enacted  by  43  Vict.  ch.  22, 
sec.  10,  that  any  one  who  nsed  the  word  *'  bank  "  after 
that  date  without  being  authorized  to  do  so,  should  be 
guilty  of  a  misdemeanour.  The  Act  of  1883,  46  Vict, 
chap.  8,  added  the  other  expressions  of  this  section,  and 
required  the  addition  of  the  words  ''  not  incorporated." 
In  the  present  Act  the  use  of  the  words  is  absolutely  for- 
bidden, even  when  translated  into  a  foreign  language. 

The  i^unishment  for  a  violation  of  this  section  is  a 
fine  not  exceding  $1,000,  or  imprisonment  not  exceeding 
five  years,  or  both :  sec.  157. 
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In  accordance  with  the  provisions  of  the  Interpreta- 
tion Act,  E.  S.  C.  ch.  1,  sec.  7  "  person  "  would  include 
a  body  corporate  or  a  partnership. 

Penalty  for  Offence  against  this  Act. 

157.  Every  person  committing  an  offence,  de- 
clared to  be  an  offence  against  tins  Act,  shall 
be  liable  to  a  tine  not  exceeding  one  thousand 
dollars,  or  to  imprisonment  for  a  term  not 
exceeding  five  years,  or  to  both,  in  the  discre- 
tion of  the  Court  before  v^hich  the  conviction 
is  had.    53  V.,  c.  31,  s.  101. 

The  "  oli'ences  "  against  the  Act  are:  (1)  Improper 
pajTuent  of  incorporation  or  organization  expenses :  sec. 
131a;  (2)  Commencing  business  without  a  certificate: 
sec.  132;  (3)  Selling  shares  by  a  false  number,  or  as  be- 
longing to  one  not  the  owner :  sec.  133 ;  (4)  Pledging  notes 
on  behalf  of  the  bank:  sec.  146a;  (5)  Paying  liabilities 
after  suspension:  sec.  146b;  (6)  Using  unlawfully  the 
title  "  bank,"  etc.:  sec.  156. 

PROCEDUKE. 

158.  Recovery  of  penalties. — The  amount  of  all 
penalties  imposed  upon  a  bank  or  person  for 
any  violation  of  this  Act  shall,  unless  other- 
wise provided  by  this  Act,  be  recoverable  and 
enforceable,  with  costs,  at  the  suit  of  His 
Majesty  instituted  by  the  Attorney-General  of 
Canada,  or  by  the  Minister. 

2.  Such  penalties  shall,  unless  otherwise  provided 
by  this  Act,  belong  to  the  Crown  for  the  public 
uses  of  Canada:  Provided  that  the  Governor 
in  Council,  on  the  report  of    the    Treasury 
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Board,  may  direct  that  any  portion  of  any 
penalty  be  remitted,  or  paid  to  any  person,  or 
applied  in  any  manner  deemed  best  adapted 
to  attain  the  objects  of  this  Act,  and  to  secure 
the  due  administration  thereof.  53  V.,  c.  31,  s. 
98.    Am. 

In  the  case  of  insolvency  these  penalties  are  not  a 
charge  on  the  assets  of  the  bank,  nntil  all  other  liabilities 
are  paid :  sec.  131. 

As  will  be  seen  from  the  several  sections  in  which 
these  penalties  are  imposed,  they  are  recoverable  from 
the  bank  in  the  first  instance.  As  in  every  case  it  would 
be  for  the  neglect  of  a  director  or  officer  of  the  bank,  it 
would  have  its  recourse  against  the  officer  or  officers  in 
default. 

The  directors  of  banks  are  quasi  trustees  for  the  gen- 
eral body  of  stockholders,  and  if  any  loss  should  accrue 
to  the  bank  through  their  violating  the  provisions  of  the 
Act,  they  would  be  liable  individually  to  make  good  the 
loss  to  the  bank:  Drake  v.  Bank  of  Toronto,  9  Grant  116 
(1862). 

REPEAL. 

159.  Chapter'  29  of  the  Revised  Statutes,  1906, 
and  chapter  5  of  the  statutes  of  1912,  are  re- 
pealed. 

COMMENCEMENT  OF  ACT. 

160.  This  Act  shall  come  into  force  on  the  first 
day  of  July,  one  thousand  nine  hundred  and 
thirteen. 
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SCHEDULE  A. 

(See  Section  3.) 

Chief  Office 
Name  of  Bank.  of  Bank. 

1.  The  Bank  of  Montreal Montreal. 

2.  The  Quebec  Bank Quebec. 

3.  The  Bank  of  Nova  Scotia Halifax. 

4.  The  Bank  of  Toronto Toronto. 

5.  The  Molsons  Bank Montreal. 

6.  La  Banque  Nationale Quebec. 

7.  The  Merchants  Bank  of  Canada Montreal. 

8.  La  Banque  Provinciale  du  Canada.  .  .  .  Montreal. 

9.  The  Union  Bank  of  Canada Winnipeg. 

10.  The  Canadian  Bank  of  Commerce Toronto. 

11.  The  Eoyal  Bank  of  Canada Montreal. 

12.  The  Dominion  Bank Toronto. 

13.  The  Bank  of  Hamilton Hamilton. 

14.  The  Standard  Bank  of  Canada Toronto. 

15.  La  Banque  d'Hochelaga Montreal. 

16.  The  Bank  of  Ottawa Ottawa. 

17.  The  Imperial  Bank  of  Canada Toronto. 

18.  The  Sovereign  Bank Toronto. 

19.  The  Metropolitan  Bank Toronto. 

20.  The  Home  Bank  of  Canada Toronto. 

21.  The  Northern  Crown  Bank Winnipeg. 

22.  The  Sterling  Bank  of  Canada Toronto. 

23.  The  Bank  of  Vancouver Vancouver. 

24.  The  Wevburn  Securitv  Bank Weyburn. 
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SCHEDULE  B. 

(See  Section  9.) 

An  Act  to  incorporate  the  Bank. 

Whereas  the  persons  hereinafter  named  have  by  their 
petition  prayed  that  it  be  enacted  as  hereinafter  set  forth, 
and  it  is  expedient  to  grant  the  prayer  of  the  said  peti- 
tion: Therefore  His  Majesty,  by  and  with  the  advice 
and  consent  of  the  Senate  and  House  of  Commons  of 
Canada,  enacts  as  follows : — 

1.  [Insert  names  of  those  applying  for  incorporation; 
the  full  name,  address  and  description  of  each  director 
must  he  given'],  together  with  such  persons  as  become 
shareholders  in  the  corporation  by  this  Act  created,  are 
incorporated  under  the  name  of  [insert  name  of  bank] 
hereinafter  called  ' '  the  Bank. ' ' 

2.  The  persons  named  in  section  1  of  this  Act  shall  be 
the  provisional  directors  of  the  Bank. 

3.  The  capital  stock  of  the  Bank  shall  be dollars. 

4.  The  chief  office  of  the  Bank  shall  be  at . 

5.  This  Act  shall,  subject  to  the  provisions  of  section 
16  of  The  Bank  Act,  remain  in  force  until  the  first  day 
of  July,  in  the  year  one  thousand  nine  hundred  and 
twenty-three. 

,     53  v.,  c.  31,  Sch.  B. ;  63-64  V.,  c.  26,  s.  45.    Am. 
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SCHEDULE  C. 

(See  Section  88.) 

In  consideration  of  an  advance  of dol- 
lars made  by  the Bank  to  A.  B.,  for  which 

the  said  Bank  holds  the  following  bills  or  notes :  {describe 
the  hills  or  notes,  if  any),  [or,  in  consideration  of  the 

discounting  of  the  following  bills  or  notes  by  the 

Bank  for  A.  B.;  {describe  the  bills  or  notes),]  the 


products  of  agriculture,  the  forest,  quarry  and  mine, 
[or,  the  sea,  lakes  and  rivers,  or,  the  live  stock  or  dead 
stock,  or,  the  products  thereof,  or  the  goods,  wares  and 
merchandise,  or,  the  grain,  {as  the  case  may  be),]  men- 
tioned below  are  hereby  assigned  to  the  said  Bank  as 

security  for  the  payment  on  or  before  the day 

of of  the  said  advance,  together  with  interest 

thereon  at  the  rate  of per  cent,  per  annum  from 

the day  of [or,  of  the  said  bills  or 

notes,  or  renewals  thereof,  or  substitutions  therefor, 
and  interest  thereon,  or  as  the  case  may  be]. 

This  security  is  given  under  the  provisions  of  section 
eighty-eight  of  The  Bank  Act,  and  is  subject  to  the  pro- 
visions of  the  said  Act. 

The  said  products  of  agriculture,  the  forest,  quarry 
and  mine,  [or,  the  sea,  lakes  and  rivers,  or,  the  live  stock 
or  dead  stock,  or  the  products  thereof,  or,  the  goods, 
wares  and  merchandise,  or,  the  grain  {as  the  case  may 

be),]  are  now  owned  by  ,  and  are  now  in 

the  possession  of  -,  and  are  free  from  any 

mortgage,  lien  or  charge  thereon  {or  as  the  case  may  be), 
and  are  in  {place  or  places  ivhere  the  goods  are),  and 
are  the  following  {description  of  property  assigned). 

Dated,  etc. 

(j^B.—The  bills  or  notes  and  the  property  assigned 
may  be  set  out  in  schedules  annexed.) 
63-64  v.,  c.  26,  s.  46  and  Sch.  C.    Am. 


376  THE  BANK  ACT. 

SCHEDULE  D. 

(See  Section  112.) 

Return  of  the  liabilities  and  assets  of  the 

Bank  on  the day  of ,  19 — . 

Capital  authorized $ 

Capital  subscribed 

Capital  paid  up   

Amount  of  rest  or  reserve  fund 

Rate  per  cent  of  last  dividend  declared .  .  — per  cent. 

Liabilities. 

1.  Notes  in  circulation $ 

2.  Balance    due    to    Dominion    Government 

after  deducting  advances  for  credits, 
pay-lists,  etc 

3.  Balances  due  to  provincial  governments . . 

4.  Deposits   by  the   public,  payable    on   de- 

mand in  Canada  

5.  Deposits    by    the    public,    payable    after 

notice  or  on  a  fixed  day,  in  Canada.  . . 

6.  Deposits  elsewhere  than  in  Canada 

7.  Loans    from    other    banks    in    Canada, 

secured,  including  bills  re-discounted.. 

8.  Deposits  made  by   and  balances   due  to 

other  banks  in  Canada 

9.  Due  to  banks  and  banking  correspondents 

in  the  United  Kingdom 

10.  Due  to  banks  and  banking  correspondents 

elsewhere    than    in    Canada    and    the 
United  Kingdom 

11.  Bills  payable 

12.  Acceptances  under  letters  of  credit 

13.  Liabilities  not  included   under   foregoing 

heads  

$ 
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Assets. 

1.  Current  gold  and  sub-  Jin  Canada  $         \^ 

sidiary  coin |  Elsewhere    $  | 

„    T^      .   .  ,  I  In  Canada  $         )  . 

2.  Dominion  notes {Elsewhere    $         I* 

3.  Deposit  with  the  Minister  of  Finance  for 

the  security  of  note  circulation 

4.  Deposit  in  the  central  gold  reserves 

5.  Notes  of  other  banks 

6.  Cheques  on  other  banks 

7.  Loans  to  other  banks  in  Canada,  secured, 

including  bills  re-discounted 

8.  Deposits  made  with  and  balances  due  from 

other  banks  in  Canada 

9.  Due  from  banks  and  banking  correspon- 

dents in  the  United  Kingdom 

10.  Due  from  banks  and  banking  correspon- 

dents, elsewhere  than  in  Canada  and  the 
United  Kingdom   

11.  Dominion     government     and     provincial 

govermnent  securities 

12.  Canadian  municipal  securities  and  Brit- 

ish, foreign  and  colonial  public  securi- 
ties other  than  Canadian 

13.  Eailway  and  other  bonds,  debentures  and 

stocks    

14.  Call  and  short  (not  exceeding  thirty  days) 

loans  in  Canada  on  stocks,  debentures 
and  bonds 

15.  Call  and  short  (not  exceeding  thirty  days) 

loans  elsewhere  than  in  Canada 

16.  Other    current    loans    and    discounts    in 

Canada   

17.  Other  current  loans  and  discounts  else- 

where than  in  Canada 

18.  Loans  to  the  Government  of  Canada 

19.  Loans  to  provincial  governments 

20.  Loans  to  cities,  towns,  municipalities  and 

school  districts  
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21.  Over  due  debts $ 

22.  Eeal  estate  other  than  bank  premises .... 

23.  Mortgages  on  real  estate  sold  by  the  bank 

24.  Bank  premises,  at  not  more  than  cost,  less 

amounts  (if  any)  written  off 

25.  Liabilities  of  customers  under  letters  of 

credit  as  per  contra 

26.  Other  assets  not  included  under  the  fore- 

going heads  

$ 

Aggregate  amount  of  loans  to  directors,  and  firms  of 
which  they  are  partners,  $ 

Average  amount  of  current  gold  and  subsidiary  coin 
held  during  the  month,  $ 

Average  amount  of  Dominion  notes  held  during  the 
month,  $ 

Greatest  amount  of  notes  in  circulation  at  any  time 
during  the  month,  $ 

Branch  and  agency  returns  included  in  the  foregoing 
and  antedating  the  last  juridical  day  of  the  month  afore- 
said are  as  follows : — 


Branch  or  Agency. 


Date  of  such  return. 


I  declare  that  the  above  return  has  been  prepared 
under  my  directions  and  is  correct  according  to  the  books 
of  the  bank. 

E.  F., 
Chief  Accountant,   {or  Acting  Chief 
Accountant,  as  the  case  may  he). 

We  declare  that  the  foregoing  return  is  made  up  from 
the  books  of  the  bank,  and  that  to  the  best  of  our  know- 
ledge and  belief  it  is  correct,  and  shows  truly  and  clearly 
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the  financial  position  of  the  bank ;  and  we  further  declare 
that  the  bank  has  never,  at  any  time  during  the  period 
to  which  the  said  return  relates,  held  in  Dominion  notes 
less  than  forty  per  cent  of  the  cash  reserves  which  it 
has  in  Canada. 

(Place)  this day  of ,  19 — . 

A.  B, 

President,  (Vice-President,  or  Direc- 
tor acting  as  President,  as  the  case 
may  he). 

C.  D., 
General  Manager,  {or  other  principal 
officer,  as  the  case  may  be). 

63-64  v.,  c.  26,  s.  47,  and  Sch.  D.    Am. 
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SCHEDULE  E. 

(See  Section  61,  Sub-section  17.) 


Return  of  the 


Bank 


showing 


the  amount  of  its  notes  in  circulation  for  each  juridical 
day  during  the  month  of ,  19 — . 


Day  of 
the 

Month. 


Paid-up 

Capital. 


*Reserve 
Fund. 


Deposit 

Gold  Coin 
and  Dominion 

Notes. 


Circulation. 


Excess 
(if  any). 


*  N.  B.  — Retiirns  for  the  months  of  March  to  Auqiist,  inclusive,  need  not 
have  the  Reserve  Fund  Column. 

I  declare  that  the  above  return  has  been  prepared 
under  my  directions  and  is  correct  according  to  the  books 
of  the  bank. 

E.  F., 
Chief  Accountant,  {or  Acting  Chief 
Accountant,  as  the  case  may  he). 

We  declare  that  the  foregoing  return  is  made  up  from 
the  books  of  the  bank,  and  that  to  the  best  of  our  know- 
ledge and  belief  it  is  correct. 


{Place) 


this day  of 


,19: 


A.  B., 
President,  (Vice-President,  or  Direc- 
tor acting  as  President,  as  the  case 
may  he). 

CD., 
General  Manager,  {or  other  principal 
officer,  as  the  case  may  he). 
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SCHEDULE  F. 

(See  Section  114.) 

Return  of  unpaid  dividends,  balances  and  amounts, 
certified  cheques,  drafts  and  bills  of  exchange  of  the 

Bank  at  the  close  of  the  calendar  year  19 — , 

made  in  accordance  with  the  provisions  of  sub-sections 
1  to  5,  inclusive,  of  section  114  of  The  Bank  Act. 


I  declare  that  the  above  return  has  been  prepared 
under  my  directions  and  is  correct  according  to  the  books 
of  the  bank. 

E.  F., 
Chief  Accountant,   {or  Acting  Chief 
Accountant,  as  the  case  may  he). 

We  declare  that  the  foregoing  return  is  made  up  from 
the  books  of  the  bank,  and  that  to  the  best  of  our  know- 
ledge and  belief  it  is  correct. 

(Place)  this day  of ,  19 — . 

A.  B., 

President,  (Vice-President,  or  Direc- 
tor acting  as  President,  as  the  case 
may  he). 

CD., 
General  Manager,  {or  other  principal 
officer,  as  the  case  may  he). 


CHEQUES  ON  A  BANK. 


BILLS  OF   EXCHANGE  ACT, 


REVISED  STATUTES  OF  CANADA.  1906. 
Chap.  119.        Pakt  III. 

The  law  of  Canada  on  the  subject  of  Cheques  is 
found  in  the  Third  Part  of  the  Bills  of  Exchange  Act, 
which  consists  of  eleven  sections,  165  to  175,  inclusive. 
The  first  three  of  these  relate  to  cheques  generally, 
and  the  remaining  eight  to  crossed  cheques.  They 
are  taken  from  the  Imperial  Bills  of  Exchange  Act,  1882, 
with  but  two  slight  changes.  The  first  is  the  substitu- 
tion of  the  word  "  bank  "  for  ''  banker."  The  reason 
for  this  is  that  in  England  the  banking  business  is  car- 
ried on  largely  by  individuals  and  incorporated  com- 
panies, while  in  Canada  the  Bank  Act  and  the  Bills  of 
Exchange  Act  recognize  only  incorporated  banks  and 
savings  banks.  The  other  is  the  addition  of  sub-section 
7  to  section  169. 

Although  the  language  of  the  Imperial  and  Canadian 
Acts  is  thus  substantially  identical,  there  are  two  marked 
differences  between  the  law  and  the  practice  in  the  two 
countries.  The  first  is  in  section  60  of  the  Imperial  Act, 
which  provides  that  when  a  bill  j^ayable  to  order  on 
demand  is  drawn  on  a  banker,  and  he  pays  it  in  good  faith, 
lie  is  not  responsible  even  if  the  indorsements  are  forged. 
This  rule  applies  to  a  cheque,  which  is  a  bill  of  exchange 
drawn  on  a  banker  payable  on  demand.  An  effort  was 
made  by  the  banks  to  have  this  clause  embodied  in  the 
Canadian  Act,  but  the  House  of  Commons  was  unwilling 
to  make  the  change.  The  use  of  crossed  cheques  in  Eng- 
land has  been  adopted  largely  to  overcome  the  danger 
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arising  from  such  forged  indorsements.  Under  the  Cana- 
dian law  there  is  not  the  same  necessity,  and  although 
the  Act  has  introduced  the  English  statute  as  to  the 
crossing  of  cheques,  the  practice  has  been  adopted  to  a 
very  limited  extent. 

The  other  great  difference  arises  from  the  fact  that 
the  practice  of  getting  cheques  marked  or  accepted,  so 
general  in  Canada,  is  also  unknown  in  England.  Byles 
says,  in  his  work  on  Bills,  that  cheques  are  not  accepted, 
and  that  to  issue  them  accepted  would  probably  be  an 
infringement  of  the  Bank  Charter  Acts. 

A  cheque  drawn  upon  a  private  banker  would  not  be 
a  cheque  within  the  meaning  of  the  Bills  of  Exchange 
Act,  and  would  not  be  subject  to  the  special  rules  con- 
tained in  this  part  of  the  Act,  such  as  crossing  and  the 
like.  It  would  be  simply  a  bill  of  exchange,  payable  on 
demand,  and  subject  to  such  provisions  of  the  Act  as 
apply  to  an  instrument  of  that  kind :  Trunkfield  v.  Proc- 
tor, 2  0.  L.  R.  326  (1901).  It  would,  however,  under 
section  10  of  the  Act,  be  subject  to  such  provisions  of 
the  common  law  or  the  law  merchant,  as  are  not  incon- 
sistent with  the  provisions  of  the  Act. 

In  the  following  notes  the  references  are  to  the  Bills 
of  Exchange  Act,  and  not  to  the  Bank  Act,  when  the 
word  ''  Act  "  or  "  section  "  is  used  without  any  more 
particular  designation. 

165.  Cheque  defined. — A  cheque  is  a  bill  of  ex- 
change drawn  on  a  bank,  payable  on  demand. 
53  V.  c.  33,  s.  72.    Imp.  Act,  s.  73. 

Reading  this  definition  in  connection  with  that  of  a 
bill  of  exchange  in  section  17  of  this  Act,  a  cheque  is  an 
unconditional  order  in  writing  addressed  by  a  person 
to  a  bank,  signed  by  the  person  giving  it,  requiring  the 
bank  to  pay  on  demand  a  sum  certain  in  money  to,  or  to 
the  order  of  a  specified  person,  or  to  bearer. 
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According  to  the  definition  in  section  2  {c),  "  bank  " 
means  ''  an  incorporated  bank  or  savings  bank  carrying 
on  business  in  Canada  ";  that  is,  one  of  the  banks  to 
which  the  Bank  Act  3-4  Geo.  V.  ch.  9,  applies ;  or  a  sav- 
ings bank  under  R.  S.  C.  ch.  30  or  3-4  Geo.  V.,  ch.  42 ;  or 
a  penny  bank  under  R.  S.  C.  ch.  31 ;  or  a  bank  under  an 
old  provincial  charter. 

In  Quebec,  under  the  Code,  a  cheque  might  be  drawn 
upon  a  private  banker  as  well  as  upon  an  incorporated 
bank :  Art.  2349.  This  was  the  law  before  the  Act  in  the 
other  provinces  also. 

A  cheque  should  be  addressed  to  the  bank  by  its  pro- 
per corporate  name,  and  not  to  the  "  cashier,"  "  man- 
ager "  or  "  agent  "  of  the  bank.  An  instrument  ad- 
dressed to  one  of  these  would  not,  strictly  speaking,  be 
a  cheque  within  the  meaning  of  the  Act,  and  if  marked 
or  accepted  it  might  be  claimed  that  the  bank  was  not 
liable,  as  it  would  not  be  the  drawee  of  the  instrument 
and  consequently  could  not  become  liable  by  acceptance. 

The  words  ' '  on  demand  ' '  need  not  be  on  the  cheque, 
as  they  are  understood  when  no  time  for  payment  is 
expressed:  sec.  23. 

A  document  in  the  form  of  a  cheque  addressed  by  one 
branch  of  a  bank  to  another  branch  of  the  same  bank  is 
not  a  cheque  within  the  meaning  of  this  section,  drawer 
and  drawee  being  the  same  person:  Brown  v.  National 
Bank,  18  T.  L.  R.  669  (1902) ;  Capital  and  Counties  Bank 
V.  Gordon,  [1903]  A.  C.  240;  London  City  and  Midland 
Bank  v.  Gordon,  [1903]  A.  C.  240. 

An  order  in  the  form  of  an  ordinary  cheque  with  the 
following  words  added:  ''  Provided  the  receipt  form  at 
the  foot  hereof  is  duly  signed,  stamped  and  dated,"  is 
not  a  cheque,  not  being  unconditional :  Bavins  v.  London 
and  S.  W.  Bank,  [1900]  1  Q.  B.  170. 

A  cheque  is  not  invalid  because  it  is  not  dated,  nor 
because  it  does  not  specify  the  place  where  it  was  drawn, 
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nor  because  it  is  antedated,  or  post-dated  or  bears  date 
on  a  Sunday  or  other  non-juridical  day;  sec.  27:  Wood 
V.  Stephenson,  16  U.  C.  Q.  B.  419  (1858) ;  and  the  fact 
that  it  is  post-dated  is  not  an  irregularity:  HitcJicock  v. 
Edwards,  60  L.  T.  N.  S.  636  (1889) ;  Carpenter  v.  Street, 
6  T.  L.  R.  410  (1890).  But  a  cheque  dated  seven  days 
after  delivery  is  in  substance  a  bill  of  exchange  at  seven 
days'  date:  i^ors^er  v.  Mackreth,  L.  R.  2  Ex.  163  (1867). 
A  bank  should  not  pay  a  cheque  before  the  day  of  its 
date:  BaSilva  v.  Fuller,  cited  in  Morley  v.  Ciilverwell,  7 
M.  &  W.  178  (1840). 

In  the  United  States  there  has  been  a  conflict  as  to 
whether  a  cheque  may  be  made  payable  on  a  day  subse- 
quent to  its  date.  The  weight  of  authority  is  in  favour 
of  what  is  law  under  our  Act,  that  such  an  instrument  is 
not  a  cheque,  and  has  three  days'  grace.  See  Boiven  v. 
Neivell,  13  N.  Y.  290  (1855) ;  Morrison  v.  Bailey,  5  Ohio 
St.  13  (1855) ;  Harrison  v.  Nicollet  Bank,  41  Minn.  488 
(1889) ;  2  Daniel,  sec.  1574.  But  see  contra  Re  Broivn, 
2  Story,  C.  C.  502  (1843) ;  Westminster  Bank  v.  Wheaton, 
4  R.  I.  30  (1856) ;  Champion  v.  Gordon,  70  Penn.  St.  474 
(1872) ;  Watj  V.  Toivle,  155  Mass.  374  (1892).  As  in  those 
states  that  have  adopted  the  Negotiable  Instruments 
Law,  there  are  no  days  of  grace,  the  question  has  become 
of  less  practical  importance. 

When  a  cheque  is  wanting  in  any  material  particular, 
the  person  in  possession  of  it  has  a  prima  facie  authority 
to  fill  up  the  omission  in  any  way  he  thinks  fit :  sec.  31. 

A  cheque  is  *'  issued  "  when  it  is  in  the  hands  of  a 
person  who  is  entitled  to  demand  cash  for  it:  Ex  parte 
Bignold,  22  Beav.  143  (1856).  "  Issue  "  means  the  first 
delivery  of  a  bill  or  note,  complete  in  form,  to  a  person 
who  takes  it  as  holder:  sec  2  {i). 

Where  the  sum  payable  is  expressed  in  words  and 
also  in  figures,  and  there  is  a  discrepancy  between  the 
two,  the  sum  denoted  by  the  words  is  the  amount  pay- 
able :  sec.  28. 

M'r.B.A — 25 
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A  material  alteration  of  a  cheque  makes  it  void.  If 
the  alteration  is  not  apparent  a  holder  in  due  course  may 
avail  himself  of  it  as  if  it  had  not  been  altered,  and  may 
enforce  payment  of  it  according  to  its  original  tenor: 
sec.  145.    The  following  alterations  are  material : 

1.  Alteration  of  the  date  or  of  the  sum  payable:  sec. 
1-46;  even  though  it  be  to  change  it  to  a  later  date:  Boul- 
ton  V.  Langmuir,  24  Out.  A.  E.  618  (1897). 

2.  Changing  ''  order  "  to  bearer:  Re  Commercial 
Bank,  10  Man.  171  (1894) ;  Booth  v.  Powers,  56  N.  Y.  22 
(1874). 

A  customer  drew  a  cheque  for  $5  and  had  it 
"  marked."  He  altered  it  to  $500  and  deposited  it  with 
another  bank  and  drew  the  money.  The  cheque  was  sent 
through  the  Clearing  House,  and  was  charged  against 
the  former  bank  as  $500.  The  following  morning  the 
forgery  was  discovered  and  notice  given,  and  a  refund 
of  $495  claimed.  The  claim  was  maintained  on  the 
ground  that  the  notice  was  in  time  and  the  latter  bank 
had  not  altered  its  position  in  the  meantime:  Imperial 
Bank  v.  Bank  of  Hamilton,  [1903]  A.  C.  49. 

The  Act  does  not  make  it  a  part  of  the  definition  that 
the  drawer  should  be  a  customer  of  the  bank;  but  if  a 
person  gets  goods  or  money  on  the  strength  of  a  cheque 
when  he  has  no  account  he  is  guilty  of  obtaining  the 
goods  or  money  by  false  pretences,  and  is  liable  to  three 
years'  imprisonment:  Criminal  Code,  E.  S.  C.  ch.  146, 
sec.  405;  Rex  v.  Jackson,  3  Camp.  370  (1813);  Reg.  v. 
Eazelton,  L.  E.  2  C.  C.  134  (1874). 

The  giving  of  a  post-dated  cheque  implies  no  more 
than  a  promise  to  have  sufficient  funds  in  the  bank  on  the 
date  thereof,  and  is  not,  in  itself,  a  false  representation 
of  a  fact  past  or  present :  The  King  v.  Richard,  11  Can. 
Cr.  Cas.  279  (1906). 

There  have  been  conflicting  decisions  as  to  whether 
a  cheque  is  money.  A  good  deal  will  depend  on  the  lan- 
guage of  the  statute  to  be  construed. 
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The  mere  fact  that  a  cheque  is  drawn  with  spaces 
which  can  be  utilized  for  the  purposes  of  fraudulent 
alteration  is  not  by  itself  any  violation  of  duty  by  the 
customer  to  his  banker:  Schofield  v.  Londesborough, 
[1896]  A.  C.  followed;  Colonial  Bank  v.  Marshall,  [1906] 
A.  C.  599. 

2.  Provisions  as  to  bills  to  apply. — Except  as 
otherwise  j^rovided  in  this  part,  the  provisions 
of  this  Act  applicable  to  a  bill  of  exchange 
payable  on  demand  apply  to  a  cheque.  53  V., 
c.  33,  s.  72.    Imp.  Act,  s.  73. 

The  exceptions  are,  (1)  that  failure  to  present  a 
cheque  for  payment  within  a  reasonable  time  does  not 
discharge  the  drawer,  except  in  so  far  as  he  is  damaged 
thereby:  sec.  176;  (2)  that  the  bank  should  not  pay  after 
notice  of  the  customer's  death:  sec.  167;  and  (3)  the  pro- 
visions relating  to  crossed  cheques :  sees.  168  to  175,  in- 
clusive. 

The  law  as  to  the  presentment  of  a  cheque  for  pay- 
ment differs  from  that  respecting  a  bill  of  exchange  pay- 
able on  demand.  In  suing  on  a  cheque  it  is  not  necessary 
to  allege  or  prove  presentment  within  a  reasonable  time 
or  protest  for  non-payment.  These  are  matters  of 
defence.  It  is  for  the  drawer  to  allege  and  prove  dam- 
age: Z>e  Serres  v.  Euard,  Q.  R.  17  S.  C.  199  (1899). 

The  chief  provisions  of  the  Act  relating  to  bills  pay- 
able on  demand,  which  also  apply  to  cheques,  are  the 
following:  (1)  There  are  no  days  of  grace:  sec.  42;  (2) 
when  they  appear  on  their  face  to  have  been  in  circula- 
tion for  an  unreasonable  length  of  time  they  are  deemed 
to  be  overdue,  so  as  to  prevent  a  holder  from  acquiring 
them  free  from  defects  of  title:  sec.  70;  (3)  they  must 
be  presented  for  payment  within  a  reasonable  time  after 
endorsement  to  charge  an  endorser :  sec.  86. 

A  cheque  being  a  bill  of  exchange  does  not  operate 
as  an  assignment  of  funds  in  the  hands  of  the  bank 
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available  for  the  payment  thereof,  and  until  it  accepts 
a  cheque  the  bank  is  not  liable  on  it :  sec.  127.  The  holder 
of  an  unaccepted  cheque,  consequently,  cannot  sue  the 
bank  upon  it,  except  under  the  circumstances  mentioned 
in  section  166.  Under  the  Code  it  was  held  in  Quebec 
that  a  cheque  was  an  assignment  of  so  much  of  the 
drawer's  funds:  Marler  v.  Molsons  Bank,  23  L.  C.  J.  293 
(1879).  This  is  the  law  in  Scotland:  sec.  53,  sub-sec.  2 
of  the  Imperial  Act;  and  also  in  France:  Nouguier  (ss.) 
392,  431. 

Section  49  of  the  Act  provides  that  where  a  signa- 
ture on  a  bill  is  forged  or  placed  thereon  without  author- 
ity it  is  wholly  inoperative:  Provided  that  if  a  cheque 
payable  to  order  is  paid  by  the  drawee  upon  a  forged 
indorsement  out  of  the  funds  of  the  drawer,  or  is  so 
paid  and  charged  to  his  account,  the  drawer  shall  have 
no  right  of  action  against  the  drawee  for  the  recovery 
back  of  the  amount  so  paid,  nor  any  defence  to  any 
claim  made  by  the  drawee  for  the  amount  so  paid  unless 
he  gives  notice  in  writing  of  such  forgery  to  the  drawee 
within  one  year  after  he  has  acquired  notice  of  such 
forgery.  In  case  of  failure  by  the  drawer  to  give  such 
notice  within  the  said  period,  such  cheque  shall  be  held 
to  have  been  paid  in  due  course  as  respects  every  other 
party  thereto,  who  has  not  previously  instituted  pro- 
ceedings for  the  protection  of  his  rights. 

Cheques  certified  or  accepted. — A  cheque  or  any  bill 
payable  on  demand  does  not  require  acceptance,  and 
the  only  jiresentment  usually  contemplated  is  that  for 
payment.  If,  however,  instead  of  presenting  the  in- 
strument for  payment  at  once,  the  drawer  or  holder 
prefers  to  accept  in  the  meantime  the  credit  of  the 
drawee  bank  instead  of  the  money,  there  is  nothing  in 
the  common  law  or  the  law  merchant  to  prevent  the 
latter  from  accepting  the  bill  or  cheque  and  thus  be- 
coming subject  to  the  provisions  of  the  Act  relating  to 
an  acceptor. 
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In  England  Lord  Mansfield  discussed  the  making  of 
a  demand  draft  or  cheque  upon  a  banker  in  Rohson  v. 
Bennett,  2  Taunt.  388  (1810),  and  says,  at  p.  396:  ''  The 
effect  of  that  marking  is  similar  to  the  accepting  of  a 
bill, ' '  and  that  it  is  a  practice  of  bankers  after  a  certain 
hour  only  to  mark  bills  and  pay  them  at  the  clearing- 
house the  next  day.  In  Keene  v.  Beard,  8  C.  B.  N.  S.,  at 
p.  380  (1860),  Erie,  C.J.,  says:  "  A  custom  has  grown 
up  among  bankers  themselves  of  marking  cheques  as 
good  for  the  purposes  of  clearance,  by  which  they  be- 
come bound  to  one  another."  The  text  writers  on  the 
subject  explain  that  the  practice  did  not  extend  in  Eng- 
land, as  it  would  be  a  violation  of  the  Bank  Charter 
Acts  to  issue  cheques  after  their  acceptance  by  the  banks 
on  which  they  were  drawn.  It  would  appear  that  the 
marking  by  English  banks  is  something  informal  and 
not  sufficient  to  constitute  acceptance  under  section  17  of 
the  Imperial  Act,  and  the  rights  thereby  acquired  do 
not  appear  to  have  come  up  for  judicial  determination. 

In  the  United  States  the  practice  is  one  of  compara- 
tively recent  growth,  but  has  become  general,  and  in 
the  city  of  New  York  alone,  the  daily  aggregate  of 
certified  cheques,  it  is  said,  amounts  to  hundreds  of 
millions  of  dollars.  Where  the  holder  of  a  cheque  gets 
it  accepted  by  the  drawee  bank  it  is  as  if  he  had  drawn 
the  money,  as  he  is  entitled  to  do,  and  re-deposited  it 
to  the  credit  of  the  holder  of  the  cheque,  which  thereby 
becomes  the  equivalent  of  a  deposit  receipt  payable  to 
the  holder:  2  Daniel,  sec.  1603.  The  Negotiable  Instru- 
ments Law  has  recognized  and  adopted  the  practice  in 
the  following  sections :  ' '  323.  Where  a  cheque  is  certified 
by  the  bank  on  which  it  is  drawn,  the  certification  is 
equivalent  to  an  acceptance. — 324.  Where  the  holder  of 
a  cheque  procures  it  to  be  accepted  or  certified,  the 
drawer  and  all  indorsers  are  discharged  from  all  liability 
thereon." 

In  Canada  the  practice  is  said  to  have  been  introduced 
forty  or  fifty  years  ago  and  is  now  firmly  established. 
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There  is  nothing  in  the  Bills  of  Exchange  Act  or  in  the 
Bank  Act  to  interfere  with  it  as  in  England.  It  has  long 
been  well  settled  that  by  such  certification  or  acceptance 
the  bank  becomes  Hable  to  the  holder,  and  that  there 
is  privity  between  them :  Banque  Rationale  v.  City  Bank, 
17  L.  C.  J.  197  (1873) ;  Exchange  Bank  v.  Banque  du 
Peuple,  M.  L.  E.  3  Q.  B.  (1886) ;  Re  Commercial  Bank, 
lOMan.R.  171  (1894). 

If  the  cheque  is  certified  at  the  request  of  the  drawer 
before  issue  the  liability  of  the  drawer  and  indorsers 
is  different  from  what  it  is  when  certified  at  the  request 
of  a  holder.  In  the  former  case  the  bank  is  in  the  posi- 
tion of  an  ordinary  acceptor,  and  its  credit  is  added  to 
that  of  the  drawer ;  in  the  latter  case  the  bank  becomes 
the  sole  debtor  and  the  drawer  and  endorsers  are  dis- 
charged. 

An  illustration  of  acceptance  at  the  request  of  the 
drawer    is    found    in  Gaden  v.  Netufoundland  Savings 
Bank,   [1899]   A.  C.  281— a  case    from    Newfoundland 
where  the  American  and  Canadian  practice  had  been 
adopted.     Their  Lordships  of  the  Privy  Council  speak 
of  the  operation  (p.  285),  as  "  this  mode  of  indicating 
the  acceptance  of  a  cheque  by  the  bank  on  which  it  is 
drawn,"  and  proceed  to  say:  "  A  cheque  certified  before 
delivery  is  subject,  as  regards  its  subsequent  negotiation, 
to  all  the  rules  of  uncertified  cheques.  The  only  effect  of 
the  certifying  is  to  give  the  cheque  additional  currency, 
by  shewing  on  the  face  that  it  is  drawn  in  good  faith  on 
funds  sufficient  to  meet  its  payment,  and  by  adding  to 
the  credit  of  the  drawer  that  of  the  bank  on  which  it 
is  drawn."    A  similar  case  from  Canada  is  that  of  the 
Imperial  Bank  v.  Bank  of  Hamilton,   [1903]   A.  C.  49, 
where  the  foregoing  case  was  approved  and  followed. 
Their  Lordships  say,  at  p.  54:  ''  The  effect  of  this  mark- 
ing or  certifying  "  (at  the  request  of  the  drawer),  ''  was 
examined  and  explained  by  this  Board  in  Gaden  v.  Neiv- 
fonndland  Savings  Bank." 
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There  is  no  legislation  in  Canada  similar  to  the  rule 
in  section  324  of  the  Negotiable  Instruments  Law  above 
quoted,  but  it  is  founded  on  principle  and  the  Canadian 
Courts  adopted  it  before  the  Act  of  1880,  and  have  since 
consistently  followed  it:  Boyd  v.  Nasmith,  17  0.  R.  40 
(1888);  Legare  v.  Arcand,  Q.  R.  9  S.  C.  122  (1895); 
Banqiie  Jacques  Cartier  v.  Corporation  of  Limoilu,  Q. 
R.  17  S.  C.  211  (1899);  Brunelle  v.  Ostigmj,  Q. 
R.  21  K.  B.  302  (1911) ;  Merchants  Bank  v.  State  Bank, 
10  Wall.  (U.S.),  647  (1870),  and  First  National  Bank  v. 
Leach,  52  N.  Y.  350  (1873),  followed. 

The  contract  of  the  drawer  of  a  cheque  is  that  if 
it  is  presented  to  the  bank  on  which  it  is  drawn  within 
a  reasonable  time  it  will  be  paid.  If,  however,  the  holder 
instead  of  presenting  it  for  that  purpose  requests  the 
bank  to  accept  or  certify  it,  thereby  withdrawing  the 
amount  entirely  from  the  control  of  the  drawer,  and 
accepting  instead  of  the  money  the  promise  of  the  bank 
to  pay  it  to  him  or  to  any  future  holder  of  the  cheque, 
he  accepts  this  new  contract  in  lieu  of  that  of  the  drawer 
and  not  in  addition  to  it.  The  effect  in  each  of  the  f our 
last  above  cited  cases  was  that  the  holder  by  so  acting 
prevented  the  drawer  from  withdrawing  his  deposit  as 
he  might  otherwise  have  done  when  the  banks  were  on 
the  eve  of  suspension. 

In  only  one  of  the  foregoing  cases  is  the  precise  form 
of  the  certificate  or  acceptance  shewn;  but  they  would 
all  appear  to  have  been  a  sufficient  compliance  with  the 
laws  in  force  at  the  time,  and  to  have  been  written  on 
the  bill,  and  to  bear  the  stamped  name  of  the  bank  or 
the  initials  of  the  proper  officer,  or  something  that  had 
been  adopted  by  the  bank  as  its  signature  for  this  pur- 
pose, in  some  cases  with  the  word  "  accepted,"  "  good," 
''  certified  "  or  some  equivalent  expression.  The  bank 
may,  under  section  38,  give  only  a  qualified  acceptance 
or  even  indicate  that  its  marking  or  certifying  of  the 
cheque  is  not  to  be  taken  as  an  acceptance ;  but  unless  it 
does  so  in  clear  terms,  it  should  be  held  to  have  given 
the  usual  undertaking. 
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Among  the  effects  of  such  certifying  would  appear 
to  be  the  following:  (1)  the  bank  becomes  the  principal 
debtor  and  engages  that  it  will  pay  the  cheque  to  the 
holder  on  demand  or  at  some  later  time  named:  sec. 
128;  (2)  the  bank  is  subject  to  the  estoppels  in  section 
129;  (3)  the  drawer  has  no  longer  the  right  to  counter- 
mand payment  of  the  cheque  after  its  issue;  and  (4)  if 
presented  for  acceptance  by  a  holder  and  not  by  the 
drawer,  the  drawer  and  all  endorsers  antecedent  to  such 
holder  are  discharged. 

If  a  cheque  is  certified  at  the  request  of  the  drawer 
and  he  does  not  issue  it  or  subsequently  becomes  the 
holder,  he  may  either  have  the  certificate  cancelled  and 
the  entry  reversed,  or  may  deposit  it  in  the  bank  with 
a  like  effect. 

Payment  by  cheque.  —  A  creditor  is  not  bound  to 
take  a  cheque  in  payment  of  a  debt ;  if  he  does  so  it  will 
be  presumed,  in  the  absence  of  clear  proof  to  the  con- 
trary, to  have  been  taken  only  as  conditional  payment. 
If  it  is  paid  on  presentation,  or  if  it  has  been  dishonoured 
solely  on  account  of  laches  in  presenting  it,  the  debt  is 
discharged  as  of  the  date  of  its  delivery;  otherwise  the 
debt  revives  and  again  becomes  exigible  on  its  dis- 
honour: Hughes  v.  Canada  Permanent,  39  U.  C.  Q.  B. 
221  (1876). 

If  a  creditor  requests  his  debtor,  either  expressly  or 
impliedly,  to  remit  a  cheque  by  post,  and  it  is  lost  with- 
out negligence  on  the  part  of  tlie  debtor,  any  loss  would 
fall  on  the  creditor. 

If  a  creditor  chooses  to  accept  the  cheque  of  his 
debtor  or  of  a  third  party  for  a  smaller  amount  than 
the  debt,  the  debt  would  be  discharged,  even  where  there 
is  no  such  statute  as  E.  8.  0.  1914,  ch.  133,  sec.  16,  pro- 
viding that  part  performance  when  expressly  accepted 
in  satisfaction  sliall  extinguish  the  obligation.  But 
wliere  a  cheque  was  sent  *'  in  full  of  all  demands  "  and 
retained  and  cashed  and  a  receipt  sent  as  on  account, 


PAYMENT   BY    CHEQUE. 


39^ 


and  the  creditor  sued  for  the  balance,  it  was  held  that 
the  keeping  of  the  cheque  was  not  conclusive  that  there 
was  accord  and  satisfaction,  but  that  it  was  a  question 
of  fact  on  what  terms  the  cheque  was  accepted,  and  the 
creditor  recovered  judgment  for  the  balance :  Bay  v.  Mc- 
Lea,  22  Q.  B.  D.  610  (1889) ;  followed  in  Mason  v.  John- 
ston, 20  Ont.  A.  R.  412  (1893) ;  Nathan  v.  Ogdens,  22  T. 
L.  E.  57  (1905),  and  McPherson  v.  Copeland,  9  W.  L.  R. 
623  (1908).  This,  however,  is  not  the  law  in  the  province 
of  Quebec,  where  the  technical  rules  of  the  English  law 
as  to  accord  and  satisfaction  do  not  obtain:  La  Com- 
pagnie  Paquet  v.  Paquin,  at  p.  59  (1910).  In  England 
recently,  in  Eirachand  v.  Temple,  [1911]  2  K.  B.  330,  it 
was  held  by  the  Court  of  Appeal,  where  the  father  of 
a  debtor  sent  a  cheque  for  a  smaller  sum  ' '  in  full  settle- 
ment," the  creditor  could  not  retain  the  cheque  with- 
out complying  with  the  terms  on  which  it  was  sent. 

An  agent  who  accepts  a  cheque  without  authority 
and  grants  a  release  is  liable  on  the  dishonour  of  the 
cheque:  Pape  v.  Westcott,  [1894]  1  Q.  B.  272.  So  also 
is  a  solicitor:  Blumherg  v.  Life  Interests  Corporation, 
[1898]  1  Ch.  27. 

ILLUSTEATIONS. 

1.  The  production  of  a  cheque  is  not  even  prima  facie 
evidence  of  money  lent  by  the  drawer:  Foster  v.  Fraser, 
Rob.  &  Jos.  Dig.' 652  (1840);  Nichols  v.  Ryan,  2  R.  L. 
Ill  (1868)  ;  Dufresne  v.  St.  Louis,  M.  L.  R.  4  S.  C.  310 

(1888). 

2.  A  cheque  may  be  post-dated,  and  is  then  payable 
on  the  dav  of  its  date  without  grace :  Wood  v.  Stephen- 
son, 16  V.C.  Q.  B.  419  (1858). 

3.  Where  plaintiffs  accepted  from  defendant  a  cheque 
of  a  third  party  in  part  payment  of  goods,  and  presented 
it  at  the  bank  the  next  day,  and  also  applied  several 
times  to  the  drawer,  but  did  not  notify  the  defendant 
for  a  week,  held  that  the  latter  was  not  liable :  Redpath 
V.  Kolfage,  16  U.  C.  Q.  B.  433  (1858). 
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4.  Plaintiff  deposited  in  defendant's  bank  the  cheque 
of  a  third  party  on  another  bank  in  the  same  town. 
Defendants  credited  it  in  his  pass-book  as  cash  and 
stamped  it  as  their  property.  They  presented  it  the 
next  business  day  when  it  was  dishonoured.  If  they  had 
presented  it  the  same  day  it  would  have  been  paid.  Held, 
that  the  bank  was  not  liable :  Oivens  v.  Quebec  Bank,  30 
U.  C.  Q.  B.  382  (1870). 

5.  Where  a  bank  paid  cheques  on  forged  indorse- 
ments, the  receipt  given  by  the  plaintiffs  at  the  end  of 
the  month  was,  at  most,  an  acknowledgment  that  the 
balance  was  correct  on  the  assumption  that  the  cheques 
had  been  paid  to  the  proper  parties.  Where  the  names 
of  the  payees  had  also  been  forged  on  an  application 
for  a  loan  to  plaintiffs,  the  cheques  were  not  payable  to 
fictitious  payees:  Agricultural  S.  S  L.  Association  v. 
Federal  Baiik,  6  Ont.  A.  R.  192  (1881). 

6.  The  Bank  of  Montreal  allowed  a  private  banker  at 
London  to  put  on  his  cheques  "  payable  at  Bank  of 
Montreal,  Toronto,  at  par."  Held,  that  these  words 
simply  meant  that  there  would  be  no  charge  for  cashing 
the  cheques,  and  not  that  the  Bank  of  Montreal  would 
pay  them  if  there  were  no  funds  of  the  drawer  to  meet 
them:  Rose-Belford  Printing  Co.  v.  Bank  of  Montreal, 
12  0.  R.  544  (1886). 

7.  The  Finance  Minister  deposited  a  cheque  on  the 
Bank  of  P.  E.  I.  in  the  Bank  of  Montreal,  at  Ottawa, 
which  placed  the  amount  to  his  credit.  On  the  dishonour 
of  the  cheque  the  Bank  of  Montreal  was  entitled  to  re- 
verse the  entry,  as  it  was  not  a  holder  for  value,  but 
merely  an  agent  for  collection:  The  Queen  v.  Bank  of 
Montreal,  1  Exch.  Can.  154  (1886). 

8.  The  agent  of  a  life  insurance  company  sent  in 
applications,  some  genuine  and  some  forged,  on  which 
the  company  sent  him  policies.  The  genuine  ones  lapsed, 
but  he  kept  both  classes  on  foot  and  sent  in  forged 
claims  representing  that  the  parties  were  dead.    Cheques 
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were  sent  to  him  payable  to  the  order  of  the  alleged 
claimants  whose  names  were  forged.  He  endorsed  the 
cheques  in  the  names  of  the  respective  payees,  and  re- 
ceived the  proceeds  from  the  bank.  Held  that  the 
cheques  were  payable  to  fictitious  or  non-existent  per- 
sons, and  therefore  payable  to  bearer,  and  the  bank  was 
not  liable  to  the  insurance  company:  London  Life  Ins. 
Co.  V.  Molsons  Bank,  8  0.  L.  E.  238  (1904).  See  Vinden 
V.  Hughes,  [1905]  1  K.  B.  795;  Macbeth  v.  N.  S  8.  Wales 
Bank,  [1906]  2  K.  B.  718. 

9.  An  instrument  in  the  form  of  a  cheque  with  the 
words  "  cheque  conditional  deposit  "  written  on  the  face 
of  it,  is  not  a  cheque,  not  being  an  unconditional  order 
to  ^ajiHately  v.  Elliott,  9  0.  L.  R.  185  (1905). 

10.  A  government  clerk  forged  departmental  cheques, 
and  deposited  them  under  a  fictitious  name  in  different 
banks  which  collected  them  from  the  drawee  bank 
through  the  clearing  house,  and  paid  out  the  money 
after  the  payment  of  the  cheques.  By  fraudulent  check- 
ing of  the  lists  of  departmental  cheques  paid,  he  pro- 
cured the  sending  to  the  bank  certificates  of  the  correct- 
ness of  such  lists.  His  forgeries  were  not  discovered 
for  months.  Held,  affirming  the  trial  Judge  and  the 
Ontario  Court  of  Appeal,  that  there  could  be  no  estop- 
pel against  the  Crown,  that  the  drawee  bank  was  liable 
and  could  not  recover  from  the  collecting  banks :  Bank 
of  Montreal  v.  The  King,  38  S.  C.  Can.  258  (1907).  Leave 
to  appeal  refused  by  Privy  Council. 

10a.  Where  the  forgery  of  a  cheque  consists  in  the 
amount  being  raised,  the  collecting  bank  has  been  held 
to  the  drawee  bank  for  the  amount  by  which  the  cheque 
was  raised,  and  which  had  been  paid  through  the  clear- 
ing house:  Imperial  Bank  v.  Bank  of  Hamilton,  [1903] 
A.  C.  49;  Dominion  Bank  v.  Union  Bank,  40  S.  C.  Can. 
366  (1908). 

11.  Section  22  of  the  Bills  of  Exchange  Act  applies 
to  cheques:  Bank  of  B.  N.  A.  v.  Warren,  19  0.  L.  R.  257 
(1909). 
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12.  A  bank  was  held  liable  for  the  amount  of  a  cheque 
it  had  lost,  which  the  drawer  disputed,  although  the 
latter  had  been  guilty  of  negligence  in  not  objecting 
earlier  when  it  was  entered  in  his  pass-book:  Fournier 
V.  Union  Bank,  2  Stephens '  Que.  Dig.  99  Cons.  Que.  Dig. 
185  (1873). 

13.  Where  an  account  bears  interest,  it  ceases  on  the 
amount  of  a  cheque  drawn  on  the  account  when  the 
cheque  is  marked,  although  the  money  is  not  actually 
drawn  out  until  long  after:  Wilson  v.  Banque  Ville 
Marie,  3  L.N.  71  (1880). 

14.  A  bank  was  held  liable  to  the  holder  of  a  marked 
cheque:  Banque  Nationale  v.  City  Bank,  17  L.  C.  J.  197 
(1873),  even  when  marked  good  only  on  a  future  day  by 
the  president  and  cashier :  Exchange  Bank  v.  Banque  du 
Peuple,  M.  L.  E.  3  Q.  B.  232  (1886).  Items  of  claim 
older  than  a  cheque  cannot  properly  be  set  up  in  com- 
pensation against  it:  Dorion  v.  Dorion,  5  L.  N.  130 
(1882). 

15.  An  instrument  in  the  form  of  a  cheque  is  none  the 
less  a  cheque  because  not  drawn  against  money  on  de- 
posit, but  because  an  overdraft  or  advance  by  the  bank: 
Bank  of  Montreal  v.  Rankin,  4  L.  N.  302  (1881). 

16.  A  cheque  should  be  presented  the  day  after  de- 
livery and  notice  of  dishonour  given  to  charge  the  in- 
dorser:  Lord  v.  Hunter,  6  L.  N.  310  (1883) ;  Boddington 
v.  Schlenker,  4B.&  Ad.  752  (1833). 

17.  A  cheque  is  a  commercial  matter,  especially  when 
given  by  a  trader,  and  payment  of  it  may  be  proved  by 
parol  in  ilie  province  of  Quebec,  even  when  above  $50: 
Baril  v.  Tetrault,  29  L.  C.  J.  208  (1885). 

18.  A  bank  acting  as  agent  for  another  bank  is  not 
authorized,  in  the  absence  of  an  express  agreement,  to 
cash  a  cheque  drawn  upon  the  principal  bank,  but  not 
accepted  by  it:  Maritime  Bank  v.  Union  Bank,  M.  L.  R. 
4  S.  C.  244  (1888). 
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19.  A  cheque  payable  to  C.  M.  &  S.,  or  bearer,  was 
indorsed  by  them  and  stamped  for  deposit  to  then- 
credit  in  the  bank  where  they  kept  their  account.  Their 
clerk,  instead  of  depositing  it,  took  it  to  the  bank  on 
which  it  was  drawn,  and  the  teller  paid  it  without  notic- 
ing the  writing  on  the  back.  It  was  held  that  such  a 
cheque  could  not  be  restrictively  indorsed,  and  the  bank 
so  paying  it  was  not  liable:  Exchange  Bank  v.  Quebec 
Bank,M.L.B.  6  S.C.  10  (1890). 

20.  Where  a  person  for  accommodation  lends  his 
cheque  to  another  person  he  cannot  refuse  to  pay  the 
same  to  a  third  party  who  in  good  faith  has  given  value 
for  it:  Kenny  v.  Price,  20  R.  L.  1  (1890). 

21.  A  person  receiving  a  cheque  seven  months  after 
its  date,  and  after  it  was  drawn,  has  no  greater  right 
against  the  drawer  than  the  previous  holder,  in  whose 
hands  it  was  void  as  having  been  given  for  illegal  ex- 
penditure at  an  election:  Dion  v.  Boiilanger,  Q.  R.  1  S. 
C.  358  (1893) ;  confirmed  in  Review,  31st  October,  1893. 

22.  A  third  party,  who  is  the  holder  in  good  faith,  of 
a  cheque  given  in  settlement  of  a  gambling  debt,  can 
recover  the  amount.  The  fact  that  the  cheque  was  not 
presented  at  the  bank  until  a  month  after  it  was  drawn 
does  not  prevent  recovery  against  the  drawer:  Dion  v. 
Lachance,  Q.  R.  14  S.  C.  77  (1898). 

23.  Cheques  and  other  negotiable  instruments  are 
presumed  to  have  been  given  for  value  although  this  is 
not  expressed.  The  evidence  to  rebut  this  presumption 
must  be  clear  and  convincing:  Larraicay  v.  Harvey,  Q. 
R.  14  S.  C.  97  (1898). 

24.  L.  gave  an  agent  A.  a  cheque  payable  to  the  order 
of  M.,  marked  ''  deposit,"  to  be  used  as  a  deposit  on  a 
purchase  from  the  latter  through  his  intervention.  M. 
indorsed  and  applied  the  cheque  on  an  old  account  against 
A.  Held,  that  M.  was,  under  the  circumstances,  bound 
to  account  to  L.  for  the  amount  of  the  cheque:  Leipschitz 
V.  Montreal  Street  By.  Co.,  Q.  R.  9  Q.  B.  518  (1899).       ' 
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25.  The  payee  of  a  cheque  endorsed  it  and  gave  it 
for  collection  to  a  bank,  which  placed  to  his  credit  the 
amount  less  the  cost  of  collection,  and  sent  it  to  the  bank 
on  which  it  was  drawn,  accepting  a  draft  on  the  head 
office  of  the  latter  bank.  This  was  sent  through  the 
clearing  house,,  but  before  presentation  the  bank 
(drawee)  had  suspended  payment.  Held,  that  the  payee 
incurred  only  the  ordinary  liability  of  an  indorsee  and 
was  liberated  by  the  surrender  of  the  cheque,  and  the 
acceptance  of  the  draft:  Banque  de  St.  Hyacinthe  v. 
GuilhauU,  8  E.  J.  115  (1901). 

26.  The  initialling  of  a  cheque  by  the  cashier  does  not 
amount  to  an  acceptance.  A  cheque  so  initialled  re- 
ceived by  the  defendant  only  a  few  days  before  the  trial, 
when  it  was  more  than  four  years  old,  could  not  be  used 
by  him  as  a  set-off  to  the  bill  of  exchange  on  which  he 
was  sued:  Commercial  Bank  v.  Fleming,  1  Stevens'  N. 
B.  Dig.  294  (1872). 

27.  H.  owed  defendant  $500,  and  induced  him  to  in- 
dorse his  (H.'s)  cheque  for  $1,000  on  a  bank  at  N.,  out 
of  the  proceeds  of  which  the  debt  was  to  be  paid.  The 
two  went  to  a  bank  at  W.  to  get  cash  for  the  cheque.  H. 
alone  went  into  the  manager's  room,  and  on  his  return 
told  defendant  he  had  given  the  cheque  to  the  manager 
to  forward  it  to  N.  for  collection.  H.,  in  fact,  retained 
the  cheque,  and  the  same  day  transferred  it  to  plaintiff 
for  value.  Held,  that  defendant  was  liable  on  the  cheque : 
Arnold  v.  Caldivell,  1  Man.  L.  R.  81  (1881). 

28.  Where  a  bank  certified  a  cheque  at  the  request 
of  the  drawer,  who  afterwards  altered  it,  making  it 
payable  to  bearer  instead  of  to  order ;  this  is  a  material 
alteration,  and  the  bank  is  not  liable  on  the  cheque  to  the 
drawer  or  his  assigns:  Re  Commercial  Bank,  Banque 
d'Hochelaga's  Case,  10  Man.  L.  R.  171  (1894). 

29.  A  banker  paid  a  cheque  where  the  amount  had 
been  raised,  but  in  such  a  way  that  it  could  not  be  easily 
detected.     He  was  held  liable  to  the  customer  for  the 
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difference  between  the  genuine  and  the  altered  cheque: 
Hall  V.  Fuller,  5  B.  &  C.  750  (1826). 

30.  Where  a  cheque  was  so  carelessly  drawn  as  to  be 
easily  altered  by  the  holder  to  a  large  sum,  so  that  the 
bankers,  when  they  paid  it,  could  not  distinguish  the 
alteration:  Held,  that  the  loss  must  fall  on  the  drawer, 
as  it  was  caused  by  his  negligence:  Young  v.  Grote,  4 
Bing.  253  (1827).  Overruled  by  Imperial  Bank  v.  Bank 
of  Hamilton,  [1903]  A.  C.  49. 

31.  Filling  in  a  blank  cheque  with  a  larger  sum  than 
that  authorized  is  forgery:  Reg  v.  Wilson,  2  C.  &  K.  527 

(1847). 

32.  The  holder  of  an  unaccepted  cheque  has  no  right 
of  action  against  a  bank  even  if  it  has  improperly  refused 
to  honour  the  cheque,  as  there  is  no  privity  of  contract 
between  him  and  the  bank:  Malcolm  v.  Scott,  5  Exch. 
601  (1850) ;  Fourth  Street  Bank  v.  Yardley,  165  U.  S. 
634  (1897). 

33.  If  there  are  not  sufficient  funds  to  meet  a  cheque, 
the  bank  should  not  give  any  more  than  the  information 
of  the  fact;  it  should  not  disclose  the  actual  balance: 
Foster  v.  Bank  of  London,  3  F.  &  F.  214  (1862). 

34.  An  authority  to  draw  cheques  does  not  necessarily 
include  an  authority  to  draw  bills:  Forster  v.  Mackreth, 
L.  R.  2Ex.  163  (1867). 

35.  The  cheque  of  a  third  party  may  be  the  subject 
of  a  valid  donatio  mortis  causa:  Veal  v.  Veal,  27  Beav. 
303  (1859) ;  Clement  v.  Cheeseman,  27  Ch.  D.  631  (1884). 
The  cheque  of  the  donor,  not  presented  until  after  his 
death,  is  not:  Hewitt  v.  Kaye,  L.  R.  6  Eq.  198  (1868); 
Beak  v.  Beak,  L.  R.  13  Eq.  489  (1872).  It  is,  if  presented, 
even  though  not  paid:  Bromley  v.  Brmiton,  L.  R.  6  Eq. 
275  (1868). 

36.  A  cheque  is  not  an  equitable  assignment  of  so 
much  of  the  drawer's  funds  in  the  hands  of  his  banker, 
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or -of  a  chose  in  action:  Hopkinson  v.  Forster,  L.  R.  19 
Eq.  74  (1874) ;  Scliroeder  v.  Central  Bank,  34  L.  T.  N.  S. 
735  (1876). 

37.  Where  a  person  pays  a  post-dated  cheque  into 
his  bank  in  order  that  the  amount  may  be  placed  to  the 
credit  of  his  account,  and  the  amount  is  so  placed,  the 
bank  are  holders  for  value  of  the  cheque :  Royal  Bank  v. 
Tottenham,  [1894]  2  Q.  B.  715. 

38.  A  cheque  is  drawn  in  favour  of  a  person  who 
does  not  really  exist,  although  the  drawer  supposes  that 
he  does.  This  does  not  prevent  the  cheque  being  really 
payable  to  bearer,  under  section  7,  sub-section  3,  of  the 
Bills  of  Exchange  Act  (now  sec.  21,  sub-sec.  5),  as  being 
pavable  to  a  fictitious  or  non-existing  person:  Clutton 
V.  Attenhorough,  [1895]  2  Q.  B.  707;  affirmed,  [1897]  A. 
C.  90. 

39.  The  only  effect  of  a  drawee  bank  initialling  a 
cheque  is  to  certify  that  it  has  funds  of  the  drawer  to 
meet  it.  Where  a  certified  cheque  is  deposited  in  another 
bank  and  credited  to  the  depositor,  the  presumption  is 
that  the  bank  accepted  it  as  agent  of  the  depositor  to 
cash  it,  and  not  as  acquiring  title  and  guaranteeing  its 
pavment:  Gaden  v.  Newfoundland  Savings  Bank,  [1899] 
A.'C.  281. 

40.  Defendant,  who  was  not  a  party  to  a  cheque,  at 
the  request  of  the  payee,  wrote  his  name  on  the  back  of 
it,  adding  the  words  sans  recours.  It  was  held  that 
under  section  16  of  the  Bills  of  Exchange  Act,  he  could 
thus  negative  his  liability  as  an  indorser:  Wakefield  v. 
Alexander,  17  T.  L.  R.  217  (1901). 

41.  A  banker's  draft  payable  to  order  on  demand, 
addressed  by  one  branch  of  a  bank  to  another  branch  of 
the  same  bank  and  not  crossed,  is  not  a  cheque,  not  being 
addressed  bv  one  person  to  another:  Capital  and  Coun- 
ties Bank  x^ Gordon,  [1903]  A.  C.  240. 
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42.  If  the  drawer  of  a  cheque  gets  it  accepted  and 
then  delivers  it  to  the  payee,  the  drawer  is  not  dis- 
charged; and  if  the  payee  before  delivery  requests  the 
drawer  to  send  it  to  the  bank  and  gets  it  accepted,  the 
rule  is  the  same:  Randolph  Bank  v.  Hornhlower,  160 
Mass.  401  (1894). 

43.  Where  the  holder  procures  certification  of  a 
cheque  "  in  full  settlement,"  this  is  an  acceptance  of 
the  cheque  in  full  settlement  of  the  debt,  although  after 
certification  the  holder  wrote  declining  to  accept  it  in 
full  settlement:  St.  Regis  Paper  Co.  v.  Tonaivanda  Co., 
107  App.  Div.  (N.Y.)  90  (1905) ;  Dunn  v.  Whalen,  ibid. 
729  (1907). 

166.  Presentment  for  payment.— Subject  to  the 
provisions  of  this  Act — 

(a)  Where  a  cheque  is  not  presented  for  pay- 
ment within  a  reasonable  time  of  its  issue,  and 
the  drawer  or  the  person  on  whose  account  it 
is  drawn  had  the  right  at  the  time  of  such  pre- 
sentment, as  between  him  and  the  bank,  to 
have  the  cheque  paid,  and  suffers  actual  dam- 
age through  the  delay,  he  is  discharged  to  the. 
extent  of  such  damage,  that  is  to  say,  to  the  ex- 
tent to  which  such  drawer  or  person  is  a  credi- 
tor of  such  bank  to  a  larger  amount  than  he 
would  have  been  had  such  cheque  been  paid. 
53  v.,  c.  33,  s.  73.    Imp.  Act,  s.  74  (1). 

The  provisions  of  the  Act  to  which  this  section  is 
subject,  are  those  in  section  91  relating  to  excuses  for 
non-presentment  and  delay  in  presentment. 

As  regards  the  drawer,  the  effect  of  not  presenting  a 
cheque  for  payment  within  a  reasonable  time  differs 
from  that  relating  to  other  bills  payable  on  demand.  ■  In 
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the  case  of  the  latter  the  drawer  as  well  as  the  indorsers 
are  wholly  discharged  by  the  failure  to  present  it  for 
payment  within  a  reasonable  time:  sec.  85.  This  part 
of  the  Act  relating  to  cheques  does  not  modify  the  rule 
as  regards  the  indorsers;  but  the  present  section  lays 
down  a  different  rule  as  regards  the  drawer,  who  is 
Only  discharged  to  the  extent  to  which  he  actually  suf- 
fers damage  by  the  delay. 

Chalmers  says,  p.  250 :  ' '  This  section  is  new  law.  It 
was  introduced  in  the  Lords  by  Lord  Bramwell  to  miti- 
gate the  rigour  of  the  common  law  rule.  At  common 
law  a  mere  omission  to  present  a  cheque  for  payment 
did  not  discharge  the  drawer,  until,  at  any  rate,  six 
years  had  elapsed,  and  in  this  respect  the  common  law 
appears  to  be  unaltered.  But  if  a  cheque  was  not  pre- 
sented within  a  reasonable  time,  as  defined  by  the  cases, 
and  the  drawer  suffered  actual  damage  by  the  delay, 
e.g.,  by  the  failure  of  the  bank,  the  drawer  was  abso- 
lutely discharged,  even  though  ultimately  the  bank  might 
pay  (say)  fifteen  shillings  in  the  pound."  The  section 
is  substantially  the  law  of  Quebec  before  the  Act,  the 
Code  placing  the  indorsers  in  the  same  position: — "  If 
the  cheque  be  not  presented  for  payment  within  a  rea- 
sonable time,  and  the  bank  fail  between  the  delivery  of 
the  cheque  and  such  presentment,  the  drawer  or  indorser 
will  be  discharged  to  the  extent  of  the  loss  he  suffers 
thereby  ":  Art.  2352.  See  also  Re  Oulton,  15  N.  B.  (2 
Pugs.)  333  (1874). 

When  the  drawer  or  other  person  is  thus  discharged, 
the  holder  is  a  creditor  of  the  bank  to  the  extent  of  such 
discharge:  clause  [h). 

The  law  as  to  the  presentation  of  a  cheque  differs 
from  that  respecting  a  bill  of  exchange  payable  on  de- 
mand. In  suing  on  a  cheque  it  is  not  necessary  to  allege 
or  prove  presentment  within  a  reasonable  time,  or  to 
protest  for  non-payment.  These  are  matters  of  defence. 
It  is  for  the  drawer  to  allege  and  prove  damage:  De 
Serves  v.  Eiiard,  Q.  R.  17  S.  C.  199  (1899). 
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{b)  Holder  a  creditor. — The  holder  of  such 
cheque,  as  to  which  such  drawer  or  person  is 
discharged,  shall  be  a  creditor,  in  lieu  of  such 
drawer  or  person,  of  such  bank  to  the  extent 
of  such  discharge,  and  entitled  to  recover  the 
amount  from  it.  53  V.,  c.  33,  s.  73  (c).  Imp. 
Act,  s.  74  (2),  (3). 

This  is,  to  a  certain  extent,  a  modification  of  the  rule 
in  section  127.  In  England  it  introduced  partially  the 
Scotch  principle  of  sub-section  2  of  that  section,  and  in 
Canada  it  recognizes  in  this  particular  case  the  principle 
laid  down  in  Quebec  in  Marler  v.  Molsons  Bank,  23  L.  C. 
J.  293  (1879).  These  countries  adopted  it  from  the  civil 
law. 

2.  Reasonable  time. — In  determining  what  is  a 
reasonable  time,  regard  shall  be  had  to  the 
nature  of  the  instrument,  the  usage  of  trade 
and  of  banks,  and  the  facts  of  the  particular 
case.  53  V.,  c.  33,  s.  73  (h).  Imp.  Act,  s. 
74  (2). 

The  following  are  said  to  embody  the  rules  as  to 
what  is  a  reasonable  time  for  the  presentment  of  cheques 
in  England : 

1.  If  the  person  who  receives  a  cheque  and  the  bank 
on  whom  it  is  drawn  are  in  the  same  place,  the  cheque 
must,  in  the  absence  of  special  circumstances,  be  pre- 
sented for  payment  on  the  day  after  it  is  received :  Alex- 
ander v.  Burchfield,  7  M.  &  Gr.  1061  (1842) ;  Firth  v. 
Brooks,  4  L.  T.  N.  S.  467  (1861). 

2.  If  the  person  who  receives  a  cheque  and  the  bank 
on  whom  it  is  drawn  are  in  different  places,  the  cheque 
must,  in  the  absence  of  special  circumstances,  be  for- 
warded for  presentment  on  the  day  after  it  is  received, 
and  the  agent  to  whom  it  is  forwarded  must,  in  like 
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manner,  present  it  or  forward  it  on  the  day  after  he 
receives  it:  Hare  v.  Henty,  10  C.  B.  N.  S.  65  (1861); 
Prideaux  v.  C  riddle,  L.  R.  4  Q.  B,  455  (1869) ;  Hey  wood 
V.  Pickering,  L.  R.  9  Q.  B.  428  (1874). 

3.  In  computing  time,  non-business  days  must  be 
excluded;  and  when  a  cheque  is  crossed,  any  delay 
caused  by  presenting  the  cheque  pursuant  to  the  cross- 
ing is  excused :  sec.  91. 

These  rules  are  substantially  those  that  have  been 
recognized  in  Canada.  See  Redpath  v.  Kolfage,  16  U. 
C.  Q.  B.  433  (1858) ;  Oivens  v.  Quebec  Bank,  30  ihid.  382 
(1870);  Boyd  v.  Nasmith,  17  0.  R.  40  (1888);  Blackley 
V.  McCahe,  16  Ont.  A.  R.  295  (1889) ;  Sawyer  v.  Thomas, 
18  Ont.  A.  R.  129  (1890) ;  Marler  v.  Steivart,  Cons.  Que. 
Dig.  212  (1878) ;  Campbell  v.  Riendeau,  Q.  R.  2  Q.  B. 
604  (1892). 

A  cheque  is  deemed  to  be  stale  or  overdue  when  it 
appears  on  its  face  to  have  been  in  circulation  an  unrea- 
sonable time:  sec.  70.  A  bank  is  not  justified  in  paying 
such  a  cheque  without  inquiry:  Serle  v.  Norton,  2  M.  & 
Rob.  401  (1841). 

Whether  a  cheque  is  presented  within  a  reasonable 
time  is  a  question  for  the  jury.  In  this  case  they  found 
the  delav  (4  days)  to  be  unreasonable :  Wheeler  v.  Yowng, 
13  T.  K  R.  468  (1877). 

As  to  what  is  a  reasonable  time  where  a  cheque  is 
drawn  on  a  bank  tliat  is  understood  to  be  about  to  sus- 
pend pavment,  see  Legare  v.  Arcand,  Q.  R.  9  S.  C.  122 
(1895).  " 

It  has  been  held  that  a  delay  of  six  days  is  not  neces- 
sarily an  unreasonable  time:  Rothschild  v.  Carney,  9  B. 
&  C.  388  (1829);  nor  seven  days:  Bank  of  B.  N.  A.  v. 
Warren,  19  0.  L.  R.  257  (1909) ;  nor  eight  days:  London 
and  County  Bank  v.  Groome,  8  Q.  B.  D.  288  (1891) ;  but 
that  four  months  is  an  unreasonable  time:  Northern 
Bank  v.  Yuen,  11  W.  L.  R.  698  (1909) ;  also  two  months: 
Serrell  v.  Derbyshire  Ry.  Co.,  9  C.  B.  811  (1850). 
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Where  the  holder  of  a  cheque  presents  it  for  accept- 
ance instead  of  for  payment,  and  the  accepting  bank  fails, 
the  drawer  and  indorsers  are  discharged:  Boyd  v.  Na- 
smitJi,  17  0.  E.  40  (1888) ;  Legare  v.  Arcand,  Q.  R.  9  S. 
C.  122  (1895) ;  Banque  Jacques  C artier  v.  Limoilou,  Q. 
R.  17  S.  C.  211  (1899) ;  Bnmelle  v.  Ostiguy,  Q.  R.  21  K. 
B.  302  (1911) ;  Merchants  Bank  v.  State  Bank,  10  Wall. 
(U.S.)  647  (1870) ;  First  Nat.  Bank  of  Jersey  City  v. 
Leach,  52  N.  Y.  350  (1873). 

167.  Revocation  of  authority. — The  duty  and 
authority  of  a  bank  to  pay  a  cheque  drawn  on 
it  by  its  customer  are  terminated  by — 

(a)   Countermand  of  payment; 

(h)  Notice  of  the  customer's  death.  53  V.,  c. 
33,  s.  74.    Imp.  Act,  sec.  75. 

A  bank  having  sufficient  funds  of  the  drawer  of  a 
cheque  in  its  hands  is  bound  to  pay  it,  and  in  case  of 
refusal  is  liable  to  an  action  of  damages:  Marsetti  v. 
Willia7)is,  1  B.  &  Ad.  415  (1830);  Whitaker  v.  Bank  of 
England,  6  C.  &  P.  700  (1835) ;  Foley  v.  Hill,  2  H.  L.  Cas. 
28  (1848) ;  Rolin  v.  Steward,  14  C.  B.  595  (1854) ;  Todd  v. 
Union  Bank,  4  Man.  R.  204  (1887) ;  Fleming  v.  Bank  of 
Netv  Zealand,  [1900]  A.  C.  577.  The  damages  recover- 
able by  a  non-trader  for  the  wrongful  refusal  of  a  bank 
to  allow  him  to  withdraw  a  special  deposit,  are  nominal 
or  limited  to  interest  on  the  money:  Henderson  v.  Bank 
of  Hamilton,  25  0.  R.  641  (1894) ;  Bank  of  New  South 
Wales  v.  Milvain,  10  Vict.  R.  (Law)  3  (1884). 

Where  the  only  evidence  was  that  plaintiff's  cheque 
was  presented  to  the  clerk  of  the  defendant  bank  in 
charge  of  the  A  to  K  ledger,  who  told  the  party  to 
present  it  at  the  L  to  Z  ledger,  and  no  evidence  that  it 
was  presented  there,  the  Judge  in  an  action  of  damages, 
was  justified  in  withdrawing  the  case  from  the  jury: 
Rear  v.  Imperial  Bank,  13  B.  C.  R.  345  (1908).  Affirmed, 
42  S.  C.  Can.  222  (1909). 
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Where  a  bank  contracts  for  valuable  consideration 
with  a  customer's  agent  to  honour  the  customer's  out- 
standing cheques,  and  allows  them  to  be  dishonoured,  it 
is  liable  in  damages  to  the  customer:  Fleming  v.  Bank 
of  New  Zealand,  [1900]  A.  C.  577. 

A  bank  may,  without  special  instructions,  pay  any 
bills  or  notes,  of  which  the  customer  is  acceptor  or  maker, 
and  which  are  payable  at  the  bank:  Jones  v.  Bank  of 
Montreal,  29  U.  C.  Q.  B.  448  (1869) ;  Kymer  v.  Laurie, 
18  L.  J.  Q.  B.  218  (1849) ;  Roharts  v.  Tucker,  16  Q.  B. 
560  (1851) ;  Vagliano  v.  Bank  of  England,  [1891]  A.  C. 
107. 

A  bank  refusing  to  pay  such  instruments  incurs  the 
same  liability  as  in  refusing  to  pay  a  cheque:  Hill  v. 
Smith,  12  M.  &  W.  618  (1844) ;  Bell  v.  Carey,  8  C.  B.  887 
(1849). 

As  to  whether  a  bank  is  entitled  to  time  to  make  rea- 
sonable enquiries  as  to  the  genuineness  of  the  indorse- 
ments on  a  cheque  payable  to  order :  see  ante  p.  290. 

Cheques  are  payable  in  the  order  in  which  they  are 
presented,  irrespective  of  their  dates,  provided  the  date 
is  not  subsequent  to  the  presentment :  Kilshy  v.  Williams, 
5  B.  &  Aid.  815  (1822). 

Where  a  customer  keeps  his  accounts  at  one  branch 
of  the  bank,  other  branches  are  not  bound  to  honour  his 
cheques :  Woodland  v.  Fear,  7  E.  &  B.  519  (1857).  But  if 
he  has  accounts  in  two  or  more  branches,  the  bank  may 
combine  them  against  him,  provided  they  are  all  in  the 
same  right:  Garnett  v.  McKewan,  L.  R.  8  Ex.  10  (1872) ; 
Prince  v.  Oriental  Bank,  3  A.  C.  325  (1878). 

If,  however,  the  course  of  dealing  was  such  that  the 
customer  was  allowed  to  draw  upon  one  account  irrespec- 
tive of  the  state  of  the  other,  the  bank  cannot  combine 
them  against  him  without  a  reasonable  notice  that  the 
former  course  of  dealing  would  be  discontinued:  Cum- 
mings  v.  Shand,  5  H.  «&  N.  95  (1860) ;  Buckingham  v.  Lon- 
don S  Midland  Bank,  V2  T.  L.  R.  70  (1895) ;  Ireland  v. 
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North  of  Scotland  Banking  Co.,  8  E.  215  (1880) ;  Kirh- 
ivood  V.  Clydesdale  Bank,  15  Sc.  L.  T.  R.  413  (1907). 

Entries  made  in  a  customer's  pass  book  are  prima 
facie  evidence  against  the  bank:  Commercial  Bank  v. 
Rhind,  3  Macq.  H.  L.  643  (1860);  Couper's  Trustees  v. 
National  Bank  of  Scotland,  16  Sess.  Cas.  412  (1889). 

Countermand. — A  customer  may  stop  payment  of  a 
cheque  before  it  is  accepted,  but  not  after :  Cohen  v.  Hale, 
3  Q.  B.  D.  371  (1878) ;  McLean  v.  Clydesdale  Bank,  9 
App.  Cas.  95  (1883) ;  Blake  v.  Hamilton  Bank,  87  N.  E. 
R.  73  (1908),  Ohio. 

When  a  cheque  is  handed  to  a  person  on  a  condition 
which  the  drawer  finds  is  to  be  broken  or  eluded,  he  has 
the  right  to  stop  the  payment  of  the  cheque :  Wienholt  v. 
Spitta,  3  Camp.  376  (1813) ;  Spincer  v.  Spincer,  2  M.  & 
Gr.  295  (1841). 

An  agreement  that  a  cheque  may  be  countermanded 
may  be  proved  by  parol  against  a  holder  who  is  not  a 
holder  in  due  course:  Semple  v.  Kyle,  4  F.  421  (1902). 

An  action  by  a  depositor  against  a  bank  for  the  full 
amount  of  his  deposit  is  a  countermand  of  the  payment 
of  an  outstanding  cheque:  Blackley  v.  McCahe,  16  Ont. 
A.  R.  295  (1889). 

It  has  also  been  held  that  a  bank  is  not  bound  to 
honour  a  customer's  cheques  after  a  garnishee  order  is 
served  on  it,  even  although  the  balance  exceed  the  judg- 
ment: Rogers  v.  Whiteley,  [1892]  A.  C.  118. 

A  vendor  of  goods,  after  being  paid,  fraudulently 
sold  them  to  another  purchaser,  who  bought  in  good 
faith  and  gave  his  cheque  in  payment.  The  cheque  was 
cashed  at  another  bank  on  being  guaranteed  by  an  in- 
dorser.  The  second  purchaser,  on  being  served  with 
garnishee  proceedings  by  the  first,  stopped  payment  of 
the  cheque  and  paid  the  money  into  Court.  The  endor- 
ser meanwhile  paid  the  purchasing  bank  and  received 
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the  cheque.    Held,  that  he  was  entitled  to  the  money  in 
Court:  Wilder  v.  Wolf,  4  0.  L.  E.  451  (1902). 

The  drawer  of  a  cheque  sent  a  telegram  to  the  bank 
countermanding  payment,  which  was  placed  in  the  letter 
box  of  the  bank.  It  was  left  in  the  box  when  the  rest  of 
the  letters,  etc.,  were  removed,  and  the  cheque  was  pre- 
sented and  paid  before  the  telegram  came  to  the  notice 
of  the  bank.  Held,  that  there  was  no  legal  countermand, 
and  the  bank  was  not  liable  for  the  amount  of  the  cheque 
even  if  the  telegram  was  negligently  overlooked. 
Qucere — How  far  is  a  bank  bound  to  act  on  an  authenti- 
cated telegram?  Curtice  v.  London  City  and  Midland 
5a»^A•,  24  T.  L.  R.  176  (1908). 

Where  the  drawer  of  an  accommodation  cheque 
countermanded  pa:yTiient  of  it,  a  holder  who  gave  value 
for  it  with  knowledge  of  the  countermand  was  not  a 
holder  in  due  course,  and  its  accommodation  character 
'  was  a  defect  of  title,  and  he  could  not  recover:  Hornby 
v.  McLaren,  24  T.  L.  R.  494  (1908). 

Death  of  customer. — Payment  after  the  death  but 
before  notice  is  valid:  Rogerson  v.  Ladhroke,  1  Bing.  93 
(1822).  It  has  been  held  in  England  that  after  the  death 
of  a  partner,  the  sur\iving  partner  may  draw  cheques 
upon  the  partnership  account:  BackJiouse  v.  Charlton, 
8  Ch.  D.  444  (1878).  In  Quebec  the  death  of  a  partner 
terminates  the  partnership,  and  also  the  right  of  the  sur- 
vivors to  act  for  the  firm,  in  the  absence  of  a  special 
agreement  to  the  contrary :  C.  C.  1892,  1897. 

A  bank  was  held  liable  to  an  estate  for  cheques  of 
a  solicitor  paid  after  it  had  notice  of  his  death,  on  the 
ground  that  although  the  account  was  in  his  own  name, 
the  moneys  really  belonged  to  the  estate.  Bailey  v. 
Jellett,  9  Ont.  A.  R.  187  (1884). 

A  cheque  given  as  a  donatio  mortis  causa  must  be 
presented  or  negotiated  before  notice  of  the  death  of 
the  donor  in  order  to  charge  his  estate:  Hewitt  v.  Kaye, 
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L.  R.  6  Eq.  198  (1868) ;  Beak  v.  Beak,  L.  R.  13  Eq.  489 
(1872);  Rolls  V.  Pearce,  5  Ch.  D.  730  (1877).  But  see 
Colville  V.  Flanagan,  8  L.  C.  J.  225  (1864) ;  and  Clement 
V.  Cheesman,  27  Ch.  D.  631  (1884). 


CROSSED  CHEQUES. 

Sections  168  to  175,  inclusive,  treat  of  crossed  cheques. 
They  are  copied  from  the  Imperial  Act,  with  the  substi- 
tution of  "  bank  "  for  ''  banker,"  as  private  bankers 
are  not  recognized  by  the  Canadian  Act.  The  practice 
of  crossing  cheques  did  not  prevail  in  Canada  before  the 
Act,  and  it  is  not  likely  to  be  generally  adopted  now,  as 
the  drawer  can  protect  himself  by  making  a  cheque  pay- 
able to  order,  since  our  Parliament  refused  to  adopt 
section  60  of  the  Imperial  Act,  which  relieves  a  bank 
from  responsibility  for  the  genuineness  or  authorization 
of  the  indorsement  on  cheques  drawn  upon  it. 

The  practice  is  a  comparatively  modern  one  in  Eng- 
land, and  is  another  illustration  of  the  elasticity  of  the 
;iaw  merchant  by  which  a  custom  obtains  for  itself  judi- 
cial sanction  or  legislative  recognition.  From  the  report 
of  Stewart  v.  Lee,  1  M.  &  M.,  at  p.  161  (1828),  it  would 
appear  that  the  effect  of  crossing  was  not  then  fully 
settled.  It  is  described  in  Boddington  v.  Schlenker,  4  B. 
&  Ad.  752  (1833) ;  and  in  Bellamy  v.  Majorihanks,  7  Ex. 
at  p.  402  (1852).  Baron  Parke  there  gives  a  history  of 
its  origin  and  growth. 

The  practice  originated  at  the  London  clearing  house, 
the  clerks  of  the  different  bankers  who  did  business  there 
having  been  accustomed  to  write  across  the  cheques  the 
names  of  their  employers,  so  as  to  enable  the  clearing 
house  clerks  to  make  up  their  accounts.  It  afterwards 
became  a  common  practice  to  cross  cheques  which  were 
not  intended  to  go  through  the  clearing  house  at  all. 
Baron  Parke  held  that  this  had  nothing  to  do  with  the 
restriction  of  negotiability,  and  formed  no  part  of  the 
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cheque,  and  in  no  way  altered  its  effect;  but  was  a  pro- 
tection and  safeguard  to  the  owner,  as,  if  a  banker  paid 
it  otherwise  than  through  another  banker,  the  circum- 
stance of  his  so  paying  would  be  strong  evidence  of  neg- 
ligence in  an  action  against  him.  See  also  Carlon  v.  7f  e- 
land,5F..&B.765  (1856). 

The  first  Imperial  Statute  recognizing  crossings  was 
passed  in  1856.  In  Simmons  v.  Taylor,  2  C.  B.  N.  S.  528 
(1857),  it  was  held  that  the  crossing  was  not  a  material 
part  of  the  cheque  and  a  holder  might  erase  it.  The  Act 
of  1858  was  passed  to  overcome  the  effect  of  this  deci- 
sion. In  Smith  v.  Union  Bank  of  London,  1  Q.  B.  D.  31 
(1875),  a  cheque  crossed  to  a  certain  bank  was  stolen, 
and  coming  into  the  hands  of  a  bona  fide  holder,  he  got 
it  cashed  through  his  own  bank.  The  Court  held  that  the 
Act  of  1858  did  not  affect  the  negotiability  of  the  cheque 
which  had  been  indorsed  by  the  payee.  In  Bohhett  v. 
Pinkett,  1  Ex.  D.  368  (1876),  where  the  indorsement  of 
the  payee  was  forged,  the  banker  was  held  liable  for 
paying  it  otherwise  than  through  the  banker  to  whom  it 
was  specially  indorsed.  Then  came  the  Act  of  1876, 
which  introduced  the  "  not  negotiable  "  crossing,  which 
had  been  substantially  reproduced  in  the  Act  of  1882  and 
the  present  Act. 

Although  the  crossing  of  cheques  was  not  recognized 
in  practice  or  in  legislation  in  Canada,  yet  the  Imperial 
Act,  making  the  obliteration  or  alteration  of  the  crossing 
a  felony,  was  copied  into  our  Forgery  Act  of  1869,  and 
became  section  31  of  R.  S.  C.  (1886)  ch.  165.  Even  the 
words  ''  and  company  "  and  *'  banker  "  were  retained. 
In  the  Criminal  Code,  R.  S.  C.  ch.  146,  by  section  468  (r), 
the  forgery  of  a  cheque  renders  the  person  found  guilty 
liable  to  imprisonment  for  life,  but  obliterating  or  alter- 
ing the  crossing  is  not  made  a  special  offence. 

The  practice  of  crossing  cheques  has  not  been  adopted 
in  the  United  States. 
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168.  General  crossing.— Where  a  cheque  bears 
across  its  face  an  addition  of — 

(a)  The  word  "  bank  "  between  two  parallel 
transverse  lines,  either  with  or  without  the 
words  ''  not  negotiable;"  or — 

(h)  Two  parallel  transverse  lines  simply,  either 
with  or  without  the  words  "  not  negotiable;" 

such  addition  constitutes  a  crossing,  and  the 
cheque  is  crossed  generally. 

2.  Special  crossing.— Where  a  cheque  bears  across 
its  face  an  addition  of  the  name  of  a  bank, 
either  with  or  without  the  words  "  not  nego- 
tiable," that  addition  constitutes  a  crossing, 
and  the  cheque  is  crossed  specially  and  to  that 
bank.    53  Y.,  c.  33,  s.  75;  Imp.  Act,  s.  76. 

As  already  stated,  this  part  of  the  Act  does  not  apply 
to  cheques  on  private  bankers,  nor  can  a  cheque  on  an 
incorporated  bank  be  crossed  in  favour  of  a  private 
banker,  or  if  crossed  generally,  be  presented  through  him. 

Where  the  drawer  of  a  cheque  made  it  payable  to 
the  order  of  M.,  and  crossed  it ' '  Account  of  M.,  National 
Bank,"  and  gave  it  to  M.,  who  indorsed  it  to  the  National 
Bank,  it  was  held  that  the  bank  could  recover  from  the 
drawer,  for  these  words,  even  assuming  that  section  8 
of  the  Bills  of  Exchange  Act  applies  to  cheques,  do 
not  prohibit  transfer,  or  indicate  an  intention  that  it 
should  not  be  transferred;  and  that  probably  the  only 
way  to  make  a  cheque  not  transferable  would  be  to  com- 
ply with  the  provisions  of  this  section :  National  Bank  v. 
Silke,  [1891]  1  Q.  B.  435. 

169.  Crossing  by   drawer,   etc. — A  cheque  may 
be  crossed  generally  or  specially  by  the  drawer. 
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2.  Where  a  cheque  is  uncrossed,  the  holder  may 

cross  it  generally  or  specially. 

3.  Where  a  cheque  is  crossed  generally,  the  holder 
may  cross  it  specially ; 

4.  Where  a  cheque  is  crossed  generally  or  speci- 

ally, the  holder  may  add  the  words  ' '  not  nego- 
tiable." 

5.  Where  a  cheque  is  crossed  specially  the  bank 

to  which  it  is  crossed  may  again  cross  it 
specially,  to  another  bank  for  collection. 

6.  Where  an  uncrossed  cheque,  or  a  cheque  crossed 

generally,  is  sent  to  a  bank  for  collection,  it 
may  cross  it  specially. 

The  "  holder  "  of  a  cheque  is  the  payee  or  indorsee 
if  it  is  payable  to  order,  provided  he  is  in  possession  of 
it.  If  it  is  payable  to  bearer,  it  is  the  person  who  is  in 
possession  of  it.  Bank  here  means  an  incorporated  bank 
or  savings  bank  doing  business  in  Canada. 

7.  A  crossed  cheque  may  be  reopened  or  uncrossed 

by  the  drawer  writing  between  the  transverse 
lines,  and  initialling  the  same,  the  words  ' '  pay 
cash."    53  v.,  c.  33,  s.  76;  Imp.  Act,  s.  77. 

This  is  not  in  the  Imperial  Act,  but  is  in  accordance 
with  English  custom :  Chalmers,  p.  256.  It  is  the  drawer 
alone  who  can  obliterate  the  crossing.  See  the  next 
section. 

170.  Crossing  is  material  —  A  crossing  author- 
ized by  this  Act  is  a  material  part  of  the 
cheque ;  it  shall  not  be  lawful  for  any  person 
to  obliterate  or,  except  as  authorized  by  this 
Act,  to  add  to  or  alter  the  crossing.  53  V.,  c. 
33,  s.  77 ;  Imp.  Act,  s.  78. 
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A  material  alteration  voids  a  cheque  except  as  to  a 
party  who  has  made,  authorized  or  assented  to  it,  and 
except  as  to  indorsers  subsequent  to  the  alteration:  sec. 
145. 

In  England  an  unauthorized  obliteration  or  altera- 
tion is  forgery:  24-25  Vict.  ch.  98,  sees.  25  and  39.  This 
was  copied  in  our  Canadian  criminal  law,  and  became 
R.  S.  C.  (1886),  ch.  165,  sec.  31,  but  it  is  the  English 
crossing  that  is  there  referred  to,  and  declared  to  be  a 
felony.  That  section  is  not  applicable  to  the  crossing 
authorized  by  the  Canadian  Act. 

If  the  obliteration,  addition  or  alteration  does  not 
amount  to  forgery,  it  would  come  under  section  164  of 
the  Criminal  Code,  R.  S.  C.  ch.  146,  which  makes  any 
person  who,  without  lawful  excuse,  disobeys  an  Act  of 
Parliament,  guilty  of  an  offence,  and  liable  to  one  year's 
imprisonment. 

171.  Duties  of  a  bank. — Where  a  cheque  is  crossed 
specially  to  more  than  one  bank,  except  when 
crossed  to  another  bank  as  agent  for  collection, 
the  bank  on  which  it  is  drawn  shall  refuse  pay- 
ment thereof.  53  v.,  c.  33,  s.  78;  Imp.  Act,  s. 
79. 

This  section  would  prevent  the  thief  or  a  finder  of 
a  specially  crossed  cheque,  or  any  holder  subsequent  to 
him,  from  crossing  the  cheque  a  second  time  and  so 
getting  paid  through  another  bank. 

The  bank  incurs  no  liability  by  such  refusal,  as  the 
holder  has  no  action  on  an  unaccepted  cheque.  The  next 
section  gives  a  remedy  to  the  true  owner  against  a  bank 
which  improperly  pays  a  crossed  cheque. 

172.  Liability  of  bank  for  improper  payment. — 

Where  the  bank  on  which  a  cheque  so  crossed 
is  drawn,  nevertheless  pays  the  same,  or  pays 
a  cheque  crossed  generally  otherwise  than  to  a 
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bank,  or  if  crossed  specially,  otherwise  than 
to  the  bank  to  which  it  is  crossed,  or  to  the 
bank  acting  as  its  agent  for  collection,  it  is 
liable  to  the  true  owner  of  the  cheque  for  any 
loss  he  sustains  owing  to  the  cheque  having 
been  so  paid :  Provided,  that  where  a  cheque 
is  presented  for  payment  which  does  not  at  the 
time  of  presentment  appear  to  be  crossed,  or  to 
have  had  a  crossing  which  has  been  obliterated, 
or  to  have  been  added  to  or  altered  otherwise 
than  as  authorized  by  this  Act,  the  bank  pay- 
ing the  cheque  in  good  faith  and  without  negli- 
gence shall  not  be  responsible  or  incur  any  lia- 
bility, nor  shall  the  payment  be  questioned  by 
reason  of  the  cheque  having  been  crossed,  or 
of  the  crossing  having  been  obliterated  or  hav- 
ing been  added  to  or  altered  otherwise  than  as 
authorized  by  this  Act,  and  of  payment  having 
been  made  otherwise  than  to  a  bank  or  to  the 
bank  to  which  the  cheque  is  or  was  crossed, 
or  to  the  bank  acting  as  its  agent  for  collec- 
tion, as  the  case  may  be.  53  V.,  c.  33,  s.  78; 
Imp.  Act,  s.  79. 

173.  Protection  to  bank  and  drawer. — Where  the 
bank,  on  which  a  crossed  cheque  is  drawn,  in 
good  faith  and  without  negligence  pays  it,  if 
crossed  generally,  to  a  bank,  or,  if  crossed 
specially,  to  the  bank  to  which  it  is  crossed,  or 
to  a  bank  acting  as  its  agent  for  collection,  the 
bank  paying  the  cheque,  and  if  the  cheque  has 
come  into  the  hands  of  the  payee,  the  drawer 
shall  respectively  be  entitled  to  the  same 
rights  and  be  placed  in  the  same  position  as  if 
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pajTuent  of  the  cheque  liad  been  made  to  the 
true  owner  thereof.  53  V.,  c.  33,  s.  79 ;  Imp. 
Act,  s.  80. 

This  section  gives  to  a  bank  on  which  a  cheque  is 
drawn  the  protection,  in  the  case  of  a  crossed  cheque, 
which  our  Parliament  refused  to  give  it  as  to  demand 
bills  and  ordinary  cheques  by  striking  out  of  the  bill  the 
clause  corresponding  to  section  60  of  the  Imperial  Act. 
On  the  other  hand,  it  furnishes  to  the  other  parties  to  a 
cheque  a  strong  reason  for  objecting  to  the  crossing  of 
a  cheque.  If  a  crossed  cheque  which  has  not  been  made 
''  not  negotiable  "  is  lost  or  stolen  before  it  reaches  the 
hands  of  the  payee,  and  the  bank  pays  it  in  good  faith 
and  without  negligence  even  upon  a  forged  indorsement, 
the  drawer  has  no  recourse  against  the  bank  which  has 
paid  or  the  bank  which  has  collected,  but  can  only  look 
to  the  guilty  party  or  some  subsequent  holder.  See 
Ogden  v.  Benas,  L.  E.  9  C.  P.  513  (1874) ;  Pate^it  Safety 
Gun  Cotton  Co.  v.  Wilson,  49  L.  J.  C.  P.  713  (1880); 
sec.  175.  If  it  is  lost  or  stolen  after  reaching  the  hands 
of  the  payee,  and  is  paid  in  like  manner,  the  drawer  is 
released,  but  the  payee,  indorsee,  or  holder  who  has  lost 
the  bill,  or  from  whom  it  has  been  stolen,  is  in  the  same 
position  as  the  drawer  in  the  case  just  mentioned. 

The  payee  of  a  crossed  cheque  specially  indorsed  it 
to  plaintiffs  and  posted  it  to  them.  A  stranger  having 
obtained  possession  of  it  during  transmission  obliter- 
ated the  indorsement  to  plaintiffs,  and  having  specially 
indorsed  it  to  himself,  presented  it  at  defendants'  bank 
and  requested  them  to  collect  it  for  him.  They  did  so 
and  handed  him  the  money.  In  an  action  for  conversion 
defendants  were  held  liable  for  the  amount  of  the  cheque. 
Kleinwort  v.  Comptoir  National  d'Escompte,  [1894]  2 
Q.  B.  157. 

A  cheque  on  defendants'  bank  in  London  in  favour 
of  plaintiff  was  crossed  generally.  The  indorsement  was 
forged,  and  a  person  purporting  to  be  the  last  indorsee, 
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and  not  a  customer  of  the  bank,  presented  it  at  defend- 
ants' branch  in  Paris  and  was  paid.  It  was  forwarded 
to  London  and  credited  to  the  Paris  branch.  It  was  held 
that  English  law  governed,  and  that  the  bank  was  liable 
to  plaintiff:  Lacave  v.  Credit  Lyonnais,  [1897]  1  Q.  B. 
148. 

174.,  Effect  on  holder. — Where  a  person  takes  a 
crossed  cheque  which  bears  on  it  the  words 
' '  not  negotiable, ' '  he  shall  not  have  and  shall 
not  be  capable  of  giving  a  better  title  to  the 
cheque  than  that  which  had  the  person  from 
whom  he  took  it.  53  V.,  c.  33,  s.  80 ;  Imp.  Act, 
s.  81. 

Making  a  cheque  "  not  negotiable  "  puts  it  on  the 
same  footing  as  an  overdue  bill,  so  that  any  holder  takes 
it  subject  to  the  equities  attaching  to  it,  and  no  person 
can  become  a  holder  in  due  course.  If  such  a  cheque 
should  be  lost  or  stolen  the  person  receiving  the  money 
from  the  collecting  bank  would  be  liable  in  any  event. 

Where  a  cheque  crossed  ' '  not  negotiable  ' '  was  drawn 
in  favour  of  a  firm,  and  one  partner,  S.,  in  fraud  of 
plaintiff,  his  co-partner,  indorsed  it  to  defendant,  who 
got  it  cashed  for  S.,  defendant  was  held  liable  to  the  co- 
partner, who  under  the  partnership  articles  was  entitled 
to  the  cheque:  Fisher  v.  Roberts,  6  T.  L.  R.  354  (1890). 
See  National  Bank  v.  Silke,  [1891]  1  Q.  B.  435. 

175.  When  bank  not  liable. — Whei-e  a  bank,  in 
good  faith  and  without  negligence,  receives  f or 
a  customer  payment  of  a  cheque  crossed  gen- 
erally or  specially  to  itself,  and  the  customer 
has  no  title,  or  a  defective  title  thereto,  the 
bank  shall  not  incur  any  liability  to  the  true 
owner  of  the  cheque  by  reason  only  of  having 
received  such  payment.  53  V.,  c.  33,  s.  81 ;  Imp. 
Act,  s.  82. 
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Section  173  relieves  the  bank  on  which  the  crossed 
cheque  is  drawn ;  this  section,  the  bank  which  collects  it. 
If  it  be  indorsed  '^  per  proc."  and  the  banker  makes  no 
inquiry  as  to  the  authority  to  so  indorse,  this  may  be 
negligence:  Bissell  v.  Fox,  53  L.  T.  N.  S.  193;  1  T.  L.  R. 
452  (1885).  See  Mathiessen  v.  Lotidon  d-  County  Bank, 
5  C.  P.  D.  7  (1879) ;  Bennett  v.  London  <f  County  Bank, 
2  T.  L.  E.  765  (1886).  For  an  illustration  of  negligence 
desentitling  a  bank  to  the  benefit  of  this  section,  see 
Hannan's  Lake  View  Central  v.  Armstrong,  16  T.  L.  R. 
236  (1900). 

Where  a  customer's  account  is  overdrawn,  a  banker 
collecting  a  crossed  cheque,  and  placing  the  proceeds  to- 
his  credit,  is  within  the  section:  Clarke  v.  London  & 
County  Banking  Co.,  [1897]  1  Q.  B.  552. 

A  railway  company  drew  an  order  in  the  form  of  a 
cheque  on  a  bank  for  £69,  with  this  clause  added :  ' '  Pro- 
vided the  receipt  form  at  foot  hereof  is  duly  signed,, 
stamped  and  dated."  The  order  was  crossed  generally, 
and  was  stolen  and  plaintiff's  name  forged  to  the  receipt 
and  indorsement.  Defendants  received  it  in  good  faith 
from  a  customer  and  collected  it.  Held,  that  it  was  not 
a  cheque,  being  conditional,  and  the  bank  was  not  pro- 
tected: Bavins  v.  South  Western  Bank,  [1900]  1  Q.  B. 
270. 

The  word  "  customer  "  implies  something  of  use  and 
habit.  Where  the  only  transaction  between  an  individual 
and  a  bank  is  the  collection  of  a  crossed  cheque,  such 
individual  is  not  a  customer  of  the  bank,  and  if  he  has 
no  title  the  bank  is  not  protected:  Matthews  v.  Brown, 
63  L.  J.  Q.  B.  494  (1894);  (reported  Matthews  v. 
Williams,  10  R.  210) ;  Lacave  v.  Credit  Lyonnais,  [1897] 
1  Q.  B.  148. 

To  make  a  person  a  ''  customer  "  of  the  bank  within 
the  meaning  of  this  section,  there  must  be  some  sort  of 
account,  either  a  current  or  a  deposit  account,  or  some 
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similar  relation.  A  person  obtained  from  the  drawee  a 
cheque  crossed  generally  and  marked  ''  not  negotiable  " 
and  took  it  to  a  bank  which,  at  his  request,  paid  part  of 
the  amount  of  the  cheque  into  the  account  of  one  of  its 
customers  and  handed  the  balance  to  him.  After  the 
bank  had  received  payment  of  the  cheque  from  the  bank 
on  which  it  was  drawn,  the  fraud  was  discovered,  and 
the  drawer  sued  the  collecting  bank.  The  latter  received 
the  payment  in  good  faith  and  without  negligence,  and 
had  for  years  been  cashing  cheques  for  the  same  person 
in  like  manner,  but  he  had  no  account  with  them.  Held, 
that  he  was  not  a  customer,  and  the  collecting  bank  was 
not  protected:  Great  Western  Ry.  Co.  v.  London  d 
County  Banking  Co.,  [1901]  A.  C.  414. 

Two  banks  credited  a  customer  with  the  amounts  of 
cheques  as  soon  as  they  were  handed  in  to  his  account 
and  allowed  him  to  draw  against  the  amounts  so  credited 
before  the  cheques  were  cashed.  It  was  held  that  the 
protection  of  this  section  did  not  apply  to  such  a  case, 
as  the  banks  received  the  amounts  for  themselves  and 
not  for  the  customer:  Capital  &  Counties  Bank  v.  Gor- 
don, and  London  City  &  Midland  Bank  v.  Gordon,  [1903] 
A.  C.  240.  To  overcome  the  effect  of  these  decisions  the 
Imperial  Act  was  amended  by  chapter  17  of  6  Edw.  VII., 
providing  that  a  banker  receives  payment  of  a  crossed 
cheque  within  the  meaning  of  section  82,  notwithstanding 
that  he  credits  his  customer's  account  with  the  amount 
of  the  cheque  before  receiving  payment  thereof.  The 
Canadian  Act  has  not  been  amended,  doubtless  because 
crossed  cheques  are  not  in  general  use  here  as  in  Eng- 
land. This  case  was  considered  in  The  Bank  of  Mont- 
real V.  The  King,  38  S.  C.  R.,  at  p.  277  (1907),  and  in 
Ross  V.  Chandler,  19  0.  L.  R.,  at  p.  596  (1909). 

A  clerk  of  the  plaintiffs  by  fraud  induced  them  to 
sign  cheques  crossed  generally  in  favour  of  certain  per- 
sons. He  then  forged  the  indorsement  of  the  payees, 
and  deposited  the  cheques  in  the  defendant  bank  where 
he  ]iad  an  account.     The  latter  credited  liini  tlie  amount 
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in  its  books,  crossed  the  cheques  specially,  and  had  them 
cashed.  It  then  entered  the  amount  in  his  pass-book, 
and  allowed  him  to  draw  against  it.  Held,  that  the  bank 
was  protected  under  section  82 :  Akrokerri  Mines  v. 
Economic  Bank,  [1904]  2  K.  B.  465. 

In  another  case  arising  before  the  passing  of  the 
amending  Act  6  Edw.  VII.,  ch.  17,  it  was  held  by  Chan- 
nel, J.,  that  a  banker  does  not  lose  the  protection  of  sec- 
tion 82  merely  because,  before  a  crossed  cheque  paid  in 
by  a  customer  is  cleared,  he  makes  a  credit  entry  in  the 
bank's  books  or  in  the  pass-book  not  communicated  to 
the  customer.  It  may  be  negligence  on  the  part  of  the 
banker  to  receive  payment  for  a  customer  of  a  crossed 
cheque  marked  "  account  of  payee,"  where  the  banker 
Has  information  which  may  lead  him  to  think  that  the 
account  into  which  he  is  paying  the  amount  of  the  cheque 
is  not  the  payee's  account:  Bevan  v.  The  National  Bank, 
23T.  L.  E.  65  (1906). 
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9-10  EDWAED  VII.  CHAP.  14. 
An  Act  respecting  the  Currency. 

[Assented  to  4th  May,  1910.] 

HIS  Majesty,  by  and  with  the  advice  and  consent  of 
the  Senate  and  House  of  Commons  of  Canada, 
enacts  as  follows : — 

SHORT   TITLE. 

1.  This  Act  may  be  cited  as  The  Currency  Act,  1910. 

DENOMINATIONS    AND    STANDARDS. 

2.  The  denominations  of  money  in  the  currency  of 
Canada,  shall  be  dollars,  cents  and  mills, — the  cent  being 
one-hundredth  part  of  a  dollar,  and  the  mill  one-tenth 
part  of  a  cent. 

The  decimal  system  was  introduced  into  the  old  province  of  Canada 
by  chapter  18  of  the  statutes  of  1857,  and  came  into  force  January  1st, 
1858;  into  Nova  Scotia  by  chapter  3  of  1860,  coming  into  force.  July  1st, 
1860;  and  into  New  Brunswick  by  chapter  48  of  1860.  coming  into  force, 
November  1st,  1860. 

Canada  and  New  Brunswick  adopted  the  American  gold  standard 
by  which  a  pound  sterling  was  equal  to  $4.86%;  Nova  Scotia  made  a 
pound  sterling  equal  to  $5. 

In  1871,  by  chapter  4.  the  currency  of  Nova  Scotia  was  assimilated 
to  that  of  the  rest  of  Canada. 

3.  The  standard  for  gold  coins  of  the  currency  of 
Canada,  shall  be  such  that  of  one  thousand  parts  by 
weight,  nine  hundred  shall  be  of  fine  gold  and  one  hundred 
of  alloy;  and  the  standard  for  silver  coins  of  such  cur- 
rency shall  be  such  that  of  one  thousand  parts  by  weight 
nine  hundred  and  twenty-five  shall  be  of  fine  silver  and 
seven  tv-five  of  alio  v. 
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4.  Gold,  silver  and  bronze  coins,  struck  by  the  author- 
ity of  the  Crown  for  circulation  in  Canada,  of  the  re- 
spective denominations  mentioned  in  the  schedule  to  this 
Act,  and  of  the  standard  weight  and  fineness  therein  set 
out,  shall  be  equal  to  and  pass  current  for  the  respective 
sums  in  the  currency  of  Canada  following,  to  wit:  for 
twenty  dollars,  ten  dollars,  five  dollars,  two  and  one-half 
dollars,  one  dollar,  fifty  cents,  twenty -five  cents,  ten 
cents,  five  cents  and  one  cent. 

2.  In  the  making  of  such  coins  a  remedy  (or  variation 
from  the  standard  weight  and  fineness  specified  in  the 
schedule  hereto),  shall  be  allowed  of  an  amount  not  ex- 
ceeding the  amount  specified  in  that  schedule. 

3.  If  any  coin  of  gold,  silver,  or  bronze,  but  of  any 
other  denomination  than  that  of  the  coins  mentioned  in 
schedule  hereto,  is  hereafter  coined  under  the  provisions 
of  this  Act,  such  coin  shall  be  of  the  same  fineness  as  is 
fixed  for  coins  of  like  material  by  that  schedule,  and  shall 
be  of  a  weight  bearing  the  same  proportion  to  the  weight 
specified  in  that  schedule  as  the  denomination  of  such 
coin  bears  to  the  denominations  or  denomination  of  coin 
of  like  material  mentioned  in  that  schedule;  and  in  the 
making  of  such  coin  a  remedy  shall  be  allowed  of  such 
amount  as,  having  regard  to  the  remedy  assigned  in  that 
schedule  to  coins  of  like  material,  may  be  fixed  and  deter- 
mined by  proclamation  under  this  Act ;  and  such  coin,  if 
of  gold,  shall  be  subject  to  such  provision  as  to  least  cur- 
rent weight  as  may  be  fixed  and  determined  by  proclama- 
tion under  this  Act,  regard  being  had  to  the  least  current 
weight  assigned  in  that  schedule  to  the  respective  gold 
coins  mentioned  therein. 

5.  All  coins  of  the  currency  of  Canada  which  may  be 
made  pursuant  to  the  provisions  of  this  Act,  shall  sub- 
ject to  any  regulations  and  conditions  which  may  be 
made  by  the  Master  of  His  Majesty's  Royal  Mint  in  Eng- 
land, be  coined  at  the  Ottawa  Branch  of  the  Royal  Mint ; 
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but  if  for  any  reason  such  coins  cannot  be  made  at  the 
said  branch  mint  as  required,  the  Governor  in  Council 
may  authorize  the  making  of  such  coins  at  His  Majesty's 
Royal  Mint  or  at  any  other  branch  thereof. 

The  establishment  of  a  branch  of  the  Royal  Mint  at  Ottawa  was 
authorized  by  R.  S.  C.  ch.  26,  which  was  amended  by  chapter  31  of 
1913. 

It  was  brought  into  operation  on  the  1st  of  January,  1908,  by  an 
Imperial  Order  in  Council  of  the  2nd  of  November.  1907:  Stat,  of  Can. 
1908,  p.  xlviii. 

6.  The  Minister  of  Finance  may  from  time  to  time 
issue  out  of  the  Consolidated  Revenue  Fund  such  sums 
as  may  be  necessary  for  the  purchase  of  bullion  in  order 
to  provide  supplies  of  coin  for  the  public  service. 

7.  The  sums  received  in  pajTuent  for  coin  produced 
from  bullion  purchased  under  the  next  preceding  section 
shall  be  paid  into  the  Consolidated  Revenue  Fund. 


LEGAL  TENDER. 

8.  A  tender  of  payment  of  money,  if  made  in  coins, 
which  have  been  made  in  accordance  with  the  provisions 
of  this  Act,  and  have  not  been  called  in  under  any  proc- 
lamation made  in  pursuance  of  this  Act,  and  have  not 
become  diminished  in  weight,  by  abrasion  through 
ordinary  and  legitimate  use,  so  as  to  be  of  less  weight 
than  the  current  weight,  that  is  to  say,  than  the  weight 
(if  any)  specified  as  the  least  current  weight  in  the 
schedule  hereto,  or  less  than  such  weight  as  may  be 
declared  by  any  proclamation  made  in  pursuance  of  this 
Act,  shall  be  a  legal  tender, — 

{a)  in  the  case  of  gold  coins,  for  payment  of  any 
amount ; 

(h)  in  the  case  of  silver  coins,  for  a  payment  of  an 
amount  not  exceeding  ten  dollars,  but  for  no  greater 
amount ; 
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(c)  in  the  case  of  bronze  coins,  for  a  payment  of  an 
amount  not  exceeding  twenty-five  cents,  but  for  no 
greater  amount. 

2.  The  holder  of  the  notes  of  any  person  to  the  amount 
of  more  than  ten  dollars  shall  not  be  bound  to  receive 
more  than  that  amount  in  such  silver  coins  in  payment 
of  such  notes,  if  presented  for  payment  at  one  time,  al- 
though any  of  such  notes  is  for  a  less  sum. 

3.  Nothing  in  this  Act  shall  prevent  any  paper  cur- 
rency which  under  any  Act  or  otherwise  is  a  legal  tender 
from  being  a  legal  tender. 

9.  The  British  sovereign  of  the  weight  and  fineness 
prescribed  by  the  laws  of  the  United  Kingdom  at  the 
date  of  the  passing  of  this  Act,  and  which  is  not  of  less 
weight  than  the  current  weight  specified  as  the  least 
current  weight  at  which  it  is  a  legal  tender  in  the  United 
Kingdom,  shall  pass  current  and  be  a  legal  tender  in 
Canada  for  four  dollars  and  eighty-six  cents  and  two- 
thirds  of  a  cent  of  the  currency  of  Canada ;  and  any  other 
gold  coins  made  at  His  Majesty's  Eoyal  Mint  or  at  any 
branch  thereof,  and  current  in  the  United  Kingdom, 
being  a  multiple  or  division  of  the  sovereign  shall,  sub- 
ject to  corresponding  current  weight  specifications,  pass 
current  and  be  a  legal  tender  in  Canada  for  proportionate 
sums  in  the  currency  of  Canada. 

10.  The  Governor  in  Council  may,  by  proclamation, 
from  time  to  time,  fix  the  rates  at  which  any  foreign  gold 
coins  of  the  description,  date,  weight  and  fineness  men- 
tioned in  such  proclamation  shall  pass  current  and  be  a 
legal  tender  in  Canada:  Provided  that  until  it  is  other- 
wise ordered  by  any  such  proclamation  the  gold  coins 
of  the  United  States  of  America  hereinafter  mentioned, 
that  is  to  say  the  half  eagle  or  five-dollar  piece,  the  eagle 
or  ten-dollar  piece  and  the  double  eagle  or  twenty-dollar 
piece,  coined  after  the  eighteenth  day  of  January,  one 
thousand  eight  hundred  and  thirty-seven,  and  while  the 
standard  of  fineness  for  gold  coins  then  fixed  bv  the  laws 
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of  the  said  United  States  remains  unchanged,  and  weigh- 
ing respectively  one  hundred  and  twenty-nine  grains, 
two  hundred  and  fifty-eight  grains,  and  five  hundred  and 
sixteen  grains,  subject  to  the  provisions  of  the  laws  of 
the  said  United  States  with  respect  to  such  coins  as  to 
tolerance  or  remedy  and  as  to  the  reduction  in  weight  by 
abrasion  through  ordinary  and  legitimate  use  below  the 
said  respective  weights,  in  so  far  as  such  provisions  pre- 
scribe the  conditions  under  which  the  said  coins  shall  be 
a  legal  tender  in  the  said  United  States,  and  so  long  as 
such  coins  shall  be  receivable  at  their  nominal  value  by 
the  Treasury  of  the  said  United  States  and  its  offices, 
shall  pass  current  and  be  a  legal  tender  in  Canada  for  five 
dollars,  ten  dollars  and  twenty  dollars,  respectively,  in 
the  currency  of  Canada. 

11.  The  silver,  copper  or  bronze  ^coins  heretofore 
struck  by  authority  of  the  Crown  for  circulation  in  the 
provinces  of  Ontario,  Quebec  and  New  Brunswick  under 
the  Acts  at  the  time  in  force  in  the  said  provinces  re- 
spectively, and  such  silver,  copper  or  bronze  coins  as, 
before  the  passing  of  this  Act,  have  been  struck  by  the 
same  authority  for  circulation  in  Canada  und^r  the  Acts 
at  the  time  in  force  in  Canada,  shall  be  current  and  a 
legal  tender  throughout  Canada  at  the  rates  in  the  said 
currency  of  Canada  assigned  to  them  respectively  by  the 
said  Acts,  and  under  the  like  conditions  and  provisions. 

12.  No  other  silver,  copper  or  bronze  coins  than  those 
which  the  Crown  has  heretofore  caused  to  be  struck  or 
may  hereafter  cause  to  be  struck  for  circulation  in  Can- 
ada, or  in  some  province  thereof,  shall  be  a  legal  tender 
in  Canada. 

13.  The  stamp  of  the  year  on  any  foreign  coin  made 
current  by  this  Act,  or  any  proclamation  issued  under 
it,  shall  establish  prima  facie  the  fact  of  its  having  been 
coined  in  that  year ;  and  tlie  stamp  of  the  country  on  any 
foreign  coin  shall  estal)lish  prima  facie  the  fact  of  its 
beini'-  of  the  coinage  of  sucli  country. 
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14.  No  coin  which  has  been  bent  or  mutilated,  or  has 
been  defaced  by  the  stamping  or  engraving  thereon  of 
any  name,  word,  or  mark,  whether  such  coin  is  or  is  not 
thereby  diminished  or  lightened,  and  no  coin  which  has 
in  any  way  been  reduced  in  weight,  except  by  abrasion 
through  ordinary  and  legitimate  use,  shall  pass  current 
or  be  a  legal  tender. 

ACCOUNTS;,   DEBTS   AND    OBLIGATIONS. 

15.  All  public  accounts  throughout  Canada  shall  be 
kept  in  the  currency  of  Canada ;  and  in  any  statement  as 
to  money  or  money  value,  in  any  indictment  or  legal  pro- 
ceeding, the  same  shall  be  stated  in  such  currency. 

2.  Every  contract,  sale,  payment,  bill,  note,  instru- 
ment, and  security  for  money,  and  every  transaction, 
dealing,  matter  and  thing  relating  to  money,  or  involving 
the  liablility  to  pay  any  money,  which  was  made,  executed 
or  entered  into,  done  or  had  on  or  subsequent  to  the  first 
day  of  July,  one  thousand  eight  hundred  and  seventy-one, 
and  before  the  coming  into  force  of  this  Act,  shall  be 
deemed  to  have  been  and  be,  so  far  as  anything  remains 
to  be  or  may  be  executed,  done  or  had  thereunder,  as  if 
the  same  was  originally  made,  executed,  done  or  had 
according  to  the  coins  made  for  circulation  in  Canada 
and  which  are  legal  tender  in  Canada  in  pursuance  of 
this  Act,  unless  the  same  was  made,  executed,  entered 
into,  done  or  had  according  to  the  currency  of  Great 
Britain  or  of  some  British  possession  or  of  some  foreign 
state. 

3.  Every  contract,  sale,  payment,  bill,  note,  instru- 
ment and  security  for  money,  and  every  transaction,  deal- 
ing, matter  and  thing  whatever  relating  to  money,  or  in- 
volving the  payment  or  the  liability  to  pay  any  money, 
which  is  made,  executed  or  entered  into,  done  or  had,  shall 
be  made,  executed,  entered  into,  done  and  had  according 
to  the  coins  made  for  circulation  in  Canada,  and  which 
are  current  and  legal  tender  in  pursuance  of  this  Act, 
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unless  the  same  be  made,  executed,  entered  into,  done  or 
had,  according  to  the  currency  of  Great  Britain  or  of 
some  British  possession  or  some  foreign  state. 

16.  All  sums  mentioned  in  dollars  and  cents  in  The 
British  North  America  Act,  1867,  and  in  all  Acts  of  the 
Parliament  of  Canada  shall,  unless  it  is  otherwise  ex- 
pressed, be  understood  to  be  sums  in  the  currency  of 
Canada. 

17.  All  sums  of  money  payable  on  and  after  the  first 
day  of  July,  one  thousand  eight  hundred  and  seventy-one, 
to  the  Crown,  or  to  any  person,  under  any  Act  or  law  in 
force  in  Nova  Scotia,  passed  before  the  said  day,  or 
under  any  bill,  note,  contract,  agreement  or  other  docu- 
ment or  instrument,  made  before  the  said  day  in  and  with 
reference  to  that  province,  or  made  after  the  said  day  out 
of  Nova  Scotia  and  with  reference  thereto,  and  which 
were  intended  to  be,  and  but  for  such  alteration  would 
have  been  payable  in  the  currency  of  Nova  Scotia,  as 
fixed  by  law  previous  to  the  fourteenth  day  of  April,  one 
thousand  eight  hundred  and  seventy-one,  shall  hereafter 
be  represented  and  payable,  respectively,  by  equivalent 
sums  in  the  currency  of  Canada,  that  is  to  say,  for  every 
seventy-five  cents  of  Nova  Scotia  currency,  by  seventy- 
three  cents  of  the  currency  of  Canada,  and  so  in  propor- 
tion for  any  greater  or  less  sum;  and  if  in  any  such 
sum  there  is  a  fraction  of  a  cent  in  the  equivalent  in  the 
currency  of  Canada,  the  nearest  whole  cent  shall  be 
taken. 

18.  Any  debt  or  obligation  contracted  before  the  first 
day  of  July,  in  the  year  one  thousand  eight  hundred  and 
eighty-one,  in  the  currency  then  lawfully  used  in  the 
province  of  British  Columbia,  or  in  the  province  of  Prince 
Edward  Island,  shall,  if  payable  thereafter,  be  payable 
by  an  equivalent  sum  in  the  currency  of  Canada. 

DOMINION   AND   BANK    NOTES. 

19.  No  Dominion  note  or  bank  note  payable  in  any 
other  currency  than  the  currency  of  Canada  shall  be  is- 
sued or  re-issued  by  the  Government  of  Canada,  or  by 
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any  bank  (except  as  otherwise  provided  by  The  Bank 
Act),  and  all  such  notes  issued  before  the  first  day  of 
July  one  thousand  eight  hundred  and  seventy-one  which 
are  outstanding  and  legal  obligations  shall  be  redeemed, 
or  notes  payable  in  the  currency  of  Canada  shall  be  sub- 
stituted or  exchanged  for  them. 

2.  The  respective  sums  which  Dominion  notes  and 
bank  notes,  now  in  circulation  issued  on  or  after  the  first 
day  of  July,  one  thousand  eight  hundred  and  seventy-one, 
and  before  the  coming  into  force  of  this  Act,  purport  to 
be  obligations  to  pay,  shall  be  deemed  to  be  sums  in  the 
currency  of  Canada  as  by  this  Act  established. 

POWERS  OF  THE  GOVERNOR  IX  COUNCIL. 

20.  The  Governor  in  Council  may  from  time  to  time 
by  proclamation  do  all  or  any  of  the  following  things : — 

(a)  Determine  the  dimensions  of  and  designs  for  any 
coin; 

(b)  In  addition  to  the  denominations  of  coins  men- 
tioned in  the  schedule  hereto,  determine  the  denomina- 
tions of  other  coins  to  be  coined  and,  subject  to  the  pro- 
visions of  this  Act,  the  remedy  and  least  current  weight 
therefor : 

(c)  Diminish  the  amount  of  remedy  allowed  by  the 
schedule  hereto  in  the  case  of  any  coin; 

{d)  Determine  the  weight,  not  being  less  than  the 
weight  (if  any)  specified  in  the  schedule  hereto,  below 
which  a  coin,  when  diminished  in  weight  by  abrasion 
through  ordinary  and  legitimate  use,  is  not  to  be  deemed 
a  current  or  legal  tender; 

(e)  Make  regulations  under  which  the  Minister  of 
Finance  may  redeem  silver,  copper  or  bronze  coins  issued 
for  circulation  in  Canada,  which  by  reason  of  abrasion 
through  ordinary  and  legitimate  use  are  no  longer  fit  for 
circulation ; 
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(/)   Call  in  coins  of  any  date  or  denomination; 

{g)  Revoke  or  alter  any  proclamation  previously 
made. 

2.  Every  such  proclamation  shall  be  published  in  The 
Canada  Gazette  and  shall  thereupon  come  into  operation 
on  the  date  of  such  publication,  and  shall  have  effect  as 
if  it  were  enacted  in  this  Act. 


EXAMINATION  AND  TEST  OP  COINS. 

21.  For  the  purpose  of  ascertaining  that  coins  of  the 
currency  of  Canada  issued  from  the  Ottawa  Branch  of 
the  Royal  Mint  have  been  coined  in  accordance  with  the 
provisions  of  this  Act,  the  Governor  in  Council  shall  nom- 
inate and  appoint  competent  persons,  not  less  than  three, 
who  shall  meet  at  least  once  in  each  year,  as  assay  com- 
missioners, to  examine  and  test,  in  the  presence  of  the 
proper  officers  of  the  Ottawa  Branch  of  the  Royal  Mint 
and  of  the  officers  attending  pursuant  to  any  regulations 
made  hereunder,  the  fineness  and  weight  of  the  coins  re- 
served for  this  purpose. 

2.  The  Governor  in  Council  may,  from  time  to  time, 
make  regulations  respecting  the  proceedings  at  and  the 
conduct  of  such  examination  and  test,  and  all  matters 
incidental  thereto,  and  in  particular  respecting  the  fol- 
lowing matters,  namely, — 

{a)  the  time  and  place  of  examination  and  test: 

ih)  the  setting  apart  out  of  the  coins  issued  by  the 
said  branch  mint  of  certain  coins  for  examination  and 
test;  and  the  custody  and  production  of  the  coins  so  set 
apart,  and  the  production  of  the  standard  weights  and 
trial  plates  hereinafter  mentioned; 

{c)  the  attendance  of  one  or  more  officers  of  the  De- 
partment of  Finance  and  of  one  or  more  officers  of  the 
Department  of  Inland  Revenue  thereat; 
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(d)  tlie  recording  and  publication  of  the  findings  of 
the  commissioners  as  the  result  of  such  examination  and 
test,  and  the  proceedings  (if  any)  to  be  taken  in  conse- 
quence thereof. 

3.  Every  such  regulation  shall  come  into  operation  on 
the  date  therein  in  that  behalf  mentioned,  and  shall 
have  effect  as  if  it  were  enacted  in  this  Act,  but  may  be 
revoked  or  altered  by  any  subsequent  regulation  under 
this  section. 

22.  The  Dominion  standard  troy  ounce,  made  of  plati- 
nnm-iridium  now  in  the  custody  of  the  Minister  of  Inland 
Revenue,  shall  be  the  standard  for  regulating  the  weight 
of  such  currency,  and  the  Minister  of  Inland  Revenue 
shall  cause  weights  of  each  denomination  of  coin  made 
under  this  Act  to  be  made  and  duly  verified,  and  these 
weights,  when  approved  by  the  Governor  in  Council, 
shall  be  the  standard  weights  for  determining  the  just- 
ness of  the  weight  of  and  for  weighing  such  coin. 

2.  The  Minister  of  Inland  Revenue  shall,  for  the  pur- 
pose of  such  examination  and  test,  procure  such  stan- 
dard weights,  multiples  and  divisions  in  weight  of  such 
standard  troy  ounce,  and  such  balance  as  may  be  neces- 
sary for  the  purpose  of  such  examination  and  test. 

3.  The  Minister  of  Inland  Revenue  shall  from  time  to 
time,  when  necessary,  cause  trial  plates  of  pure  gold  and 
of  pure  silver  to  be  made  and  duly  verified,  and  such 
trial  plates  shall  be  used  for  determining  the  justness 
of  the  gold  and  silver  coins  examined  and  tested  under 
the  provisions  hereof. 

4.  Such  standard  weights  and  trial  plates  shall,  ex- 
cept as  may  be  provided  by  any  regulations  made  here- 
under, be  in  the  custody  of  the  Minister  of  Inland 
Revenue,  to  be  kept  in  such  place  and  in  such  manner 
as  the  Minister  of  Inland  Revenue  may  direct. 

EXPENSES    IISrCIDENT    TO    ADMINISTEATIOIST. 

23.  The  costs,  charges  and  expenses  incident  to  the 
carrying  out  of  the  provisions  of  this  Act,  including  the 
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examination  and  test,  procuring  standard  weights,  trial 
plates  and  balances,  shall  be  payable  out  of  the  Consoli- 
dated Eevenue  Fund. 

WHEN    COUNTERFEIT   OR   DIMINISHED    COIN   TO   BE   BROKEN. 

24.  Every  officer  employed  in  the  collection  of  the 
revenue  in  Canada  shall  cut,  break  or  deface,  or  cause 
to  be  cut,  broken  or  defaced,  every  piece  of  counterfeit 
or  unlawfully  diminished  gold  or  silver  coin  which  is 
tendered  to  him  in  payment  of  any  part  of  the  revenue 
of  Canada. 

REPEAL. 

25.  The  Currency  Act,  chapter  25  of  the  Eevised 
Statutes,  1906,  is  repealed. 


SCHEDULE. 


Denomination  of 
coin. 


Gold:— 
Twenty  dollar  . . 

Ten  dollar 

Five  dollar  .    ... 

Two  and  one-half 

dollar    . . 

Silver: — 
One  dollar. 
Fifty  cent. 
Twenty-five  cent 
Ten  cent.  . 
Five  cent.   . 

Bronze: — 
Cent 


Least 

Standard 

cun-ent 

weight. 

weight. 

Grains. 

Grains. 

516 

513.42 

258 

256.71 

129 

128.355 

64.5 

64.178 

360 

180 

90 

36 

18 

87.5 

Standard  fineness. 


Nine-tenths  fine  gold,^ 
one-tenth  alloy  ;  or  | 
millesimal  fineness, 
900  


'■J 


Thirty-seven-fortieths  i 
I      fine    silver,      three- 
I      fortieths    alloy  ;    or 
I      millesimal    fineness, 
1     925 ' 


Mi.\f-d   metal,  cc>pper,  tin 
and  zinc 


K-emedy  allowance. 


Weight 

per 
piece. 


Grains. 

.50 
.40 
.25 
.20 


1.50 

1.00 

.60 

*2.50 

t3.00 


+140.00 


Millesima 
fineness. 


*  This  remedy  is  on  a  group  of  one  dollar's  worth,  ten  pieces, 
t  This  remedy  is  on  a  group  of  one  dollar's  worth,  twenty  pieces. 
X  This  remedy  is  on  a  group  of  eighty  (jieces  weighed  against  a  weight  of  one 
pound  avoirdupois. 
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Revised  Statutes  of  Canada,  1906. 


CHAPTER  27. 
An  Act  respecting  Dominion  Notes. 

SHORT    TITLE. 

1.  This  Act  may  be  cited  as  the  Dominion  Notes  Act. 

INTERPRETATION. 

2.  In  this  Act,  unless  the  context  otherwise  requires, — 

{a)  ''  specie  "  means  coin  current  by  law  in  Canada, 
at  the  rates  and  subject  to  the  provisions  of  the 
law  in  that  behalf,  or  bullion  of  equal  value  ac- 
cording to  its  weight  and  fineness; 

(b)  "  Dominion  notes  "  means  notes  of  the  Domin- 
ion of  Canada  issued  and  outstanding  under  the 
authority  of  this  Act.  3  Ed.  VII.,  c.  43,  ss.  1 
and  2. 

ISSUE    AND    REDEMPTION. 

3.  Dominion  notes  may  be  issued  and  outstanding  at 
any  time  to  any  amount,  and  such  notes  shall  be  a  legal 
tender  in  every  part  of  Canada  except  at  the  offices  at 
which  they  are  redeemable.     3  Ed.  VII.,  c.  43,  s.  2. 

4.  Dominion  notes  shall  be  of  such  denominational 
values  as  the  Governor  in  Council  determines,  and  shall 
be  in  such  form,  and  signed  by  such  persons  and  in  such 
manner,  by  lithograph,  printing  or  otherwise,  as  the 
Minister  of  Finance  from  time  to  time  directs. 

2.  Such  notes  shall  be  redeemable  in  specie  on  pre- 
sentation at  branch  offices  established  or  at  banks  with 
which  arrangements  are  made  for  the  redemption  there- 
of as  liereinafter  provided.    3  Ed.  VII.,  c.  43,  s.  3. 
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5.  The  Minister  of  Finance  shall  always  hold  as 
security  for  the  redemption  of  Dominion  notes  up  to  and 
including  thirty  million  dollars,  issued  and  outstanding 
at  any  one  time,  an  amount  equal  to  not  less  than  twenty- 
five  per  centum  of  the  amount  of  such  notes  in  gold,  or 
in  gold  and  securities  of  Canada,  the  principal  and  in- 
terest of  which  are  guaranteed  by  the  Grovernment  of 
the  United  Kingdom. 

2.  The  amount  so  held  in  gold  shall  be  not  less  than 
fifteen  per  centum  of  the  amount  of  such  notes  so  issued 
and  outstanding. 

3.  As  security  for  the  redemption  of  Dominion  notes 
issued  in  excess  of  thirty  million  dollars  the  Minister 
shall  hold  an  amount  in  gold  equal  to  such  excess.  3  Ed. 
VII.,  c.  43,  s.  4. 

6.  In  case  the  amount  held  in  accordance  with  the 
provisions  of  the  Act  as  security  for  the  redemption  of 
Dominion  notes  is  not  sufficient  to  pay  the  Dominion 
notes  presented  for  redemption,  or  in  case  the  amount 
so  held  is  reduced  below  the  amount  required  by  this 
Act  to  be  held,  the  Governor  in  Council  may  raise,  by 
way  of  loan,  temporary  or  otherwise,  such  sums  of  money 
as  are  necessary  to  pay  such  notes  or  to  provide  the 
amount  required  to  be  held  as  security  for  the  redemp- 
tion of  Dominion  notes  issued  and  outstanding.  3  Ed. 
VII.,  c.  43,  s.  5. 

PROCEEDS    AND    EXPENSES. 

7.  The  proceeds  of  Dominion  notes  so  issued  shall 
form  part  of  the  Consolidated  Revenue  Fund  of  Canada, 
and  all  expenses  incurred  or  required  to  be  paid  in  con- 
nection with  the  engraving,  printing  or  pro|)aration  of 
such  notes,  or  the  signing,  issue  or  redem])tion  thereof, 
shall  be  paid  out  of  the  said  fund.     3  Ed.  VII.,  c.  43,  s.  5. 


DOMINION    NOTES   ACT.  433 

MONTHLY  STATEMENT. 

8.  The  Minister  of  Finance  shall  publish  monthly  in 
the  Canada  Gazette  a  statement  of  the  amount  of  Do- 
minion notes  outstanding  on  the  last  day  of  the  preced- 
ing month,  and  of  the  gold  and  guaranteed  debentures 
then  held  by  him  for  securing  the  redemption  thereof. 
3  Ed.  VII.,  c.  43,  s.  6. 

AGENCIES  FOR  REDEMPTION. 

9.  The  Governor  in  Council  may  establish  branch 
offices  of  the  Department  of  Finance  at  Toronto,  Mont- 
real, Halifax,  St.  John,  Winnipeg,  Victoria  and  Char- 
lottetown,  for  the  redemption  of  Dominion  notes,  or  may 
make  arrangements  with  a  chartered  bank  at  any  of  the 
said  places  for  the  redemption  thereof. 

2.  Every  assistant  receiver  general  appointed  at  any 
of  the  said  places  under  Part  II.  of  the  Savings  Bank 
Act  shall  be  an  agent  for  the  issue  and  redemption  of 
such  notes.     3  Ed.  VII.,  c.  43,  s.  7. 

NOTES  OF  LATE  PROVINCE  OF   CANADA. 

10.  Provincial  notes  under  the  Act  of  the  late  pro- 
vince of  Canada,  passed  in  the  session  held  in  the  twenty- 
ninth  and  thirtieth  years  of  Her  late  Majesty  Queen 
Victoria's  reign,  chapter  ten,  intituled  An  Act  to  provide 
for  the  issue  of  Provincial  Notes,  shall  be  held  to  be 
notes  of  the  Dominion  of  Canada,  and  shall  be  redeem- 
able in  specie  on  presentation  at  Toronto,  Montreal, 
Halifax,  or  St.  John,  according  as  the  same  are  respec- 
tively made  payable,  and  shall  be  legal  tender  except  at 
the  offices  at  which  thev  are  so  respectively  made  pay- 
able.   3  Ed.  VII.,  c.  43,  's.  8. 
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Canadian   Bankers'  Association. 


63-64  VICTORIA,  CHAPTER  93. 

An    Act    to    Incorporate    the    Canadian    Bankers' 

Association. 

[Assented  to  7th  July,  1900.] 

Whereas  the  voluntary  association  now  existing  under 
the  name  of  the  Canadian  Bankers'  Association  has,  by 
its  petition,  prayed  that  it  may  be  enacted  as  herein- 
after set  forth,  and  it  is  expedient  to  grant  the  prayer  of 
the  said  petition.  Therefore  Her  Majesty,  by  and  with 
the  advice  and  consent  of  the  Senate  and  House  of  Com- 
mons of  Canada,  enacts  as  follows : — 

1.  Name. — There  is  hereby  created  and  constituted 
a  corporation  under  the  name  of  *'  The  Canadian  Bank- 
ers' Association,"  hereinafter  called  "  the  Association." 

2.  How  composed. — The  Association  shall  consist  of 
members  and  associates ; 

(a)  The  members,  hereinafter  referred  to  as  mem- 
bers, shall  be  the  banks  named  in  the  schedule  to  this 
Act,  and  such  new  banks  hereafter  incorporated  by  or 
under  the  authority'  of  the  Parliament  of  Canada  as  be- 
come entitled  to  carry  on  the  business  of  banking  in 
Canada,  and  to  which  the  Bank  Act  in  force  at  the  time 
of  its  incorporation  applies.  Any  bank  to  which  the 
Bank  Act  applies,  carrying  on  business  in  Canada,  and 
not  named  in  the  schedule  to  this  Act,  shall  on  its  own 
a]i])lication  at  any  time  be  admitted  as  a  member  of  the 
Association  by  resolution  of  the  executive  council  here- 
inafter named; 
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(h)  The  associates,  hereinafter  referred  to  as  as- 
sociates, shall  be  the  bank  officers  who  are  associates  of 
the  voluntary  association  mentioned  in  the  preamble  at 
the  time  this  Act  is  passed,  and  such  other  officers  of  the 
bank  which  are  members  of  the  Association  as  may  be 
elected  at  a  meeting  of  the  executive  council  herein- 
after named  or  at  an  annual  meeting  of  the  Association. 
Any  associate  may  at  any  time  by  written  notice  to  the 
president  of  the  Association  withdraw  from  the  As- 
sociation. 

3.  Ceasing  to  be  a  member. — Upon  the  suspension  of 
payment  of  a  bank  being  a  member  of  the  Association, 
such  bank  shall  cease  to  be  a  member.  Provided,  how- 
ever, that  if  and  when  such  bank  resumes  the  carrying 
on  of  its  business  in  Canada  it  may  again  become  a  mem- 
ber of  the  Association. 

4.  Ceasing  to  be  an  associate. — Upon  an  associate 
ceasing  to  be  an  officer  of  a  bank  carrying  on  business 
in  Canada,  he  shall  at  the  end  of  the  then  current  calen- 
dar year,  cease  to  be  an  associate. 

5.  Objects  and  powers. — The  objects  and  powers  of 
the  Association  shall  be,  to  promote  generally  the  inter- 
ests and  efficiency  of  banks  and  bank  officers,  and  the 
education  and  training  of  those  contemplating  employ- 
ment in  banks  and  for  such  purposes,  among  other 
means,  to  arrange  for  lectures,  discussions,  competitive 
papers  and  examinations  on  commercial  law  and  bank- 
ing, and  to  acquire,  publish  and  carry  on  the  ''  Journal 
of  The  Canadian  Bankers'  Association." 

6.  Sub-sections. — The  Association  may  from  time  to 
time  establish  in  any  place  in  Canada  a  sub-section  of 
the  Association  under  such  constitution  and  with  such 
powers  (not  exceeding  the  powers  of  the  Association),  as 
may  be  thought  best. 

7.  Clearing  houses. — The  Association  may  from  time 
to  time  establish  in  any  place  in  Canada  a  clearing  house 
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for  banks,  and  make  rules  and  regulations  for  the  opera- 
tions of  such  clearing  house;  provided  always,  that  no 
bank  shall  be  or  become  a  member  of  such  clearing  house 
except  with  its  own  consent,  and  a  bank  may  after  be- 
coming such  member  at  any  time  withdraw  therefrom. 

2.  Regulations. — All  banks,  whether  members  of  the 
Association  or  not,  shall  have  an  equal  voice  in  making 
from  time  to  time  the  rules  and  regulations  for  the 
clearing  house ;  but  no  such  rule  or  regulation  shall  have 
any  force  or  effect  until  approved  of  by  the  Treasury 
Board. 

8.  Voting  powers. — Members  of  the  Association  shall 
vote  and  act  in  all  matters  relating  to  the  Association 
through  their  chief  executive  officers.  For  the  purposes 
of  this  Act  the  chief  executive  officer  of  a  member  shall 
be  its  general  manager  or  cashier,  or  in  his  absence  the 
officer  designated  for  the  purpose  by  him,  or  in  default 
of  such  designation  the  officer  next  in  authority.  Where 
the  president  or  vice-president  of  a  member  performs 
the  duties  of  a  general  manager  or  cashier  he  shall  be 
the  chief  executive  officer,  and  in  his  absence  the  officer 
designated  for  the  purpose  by  him,  and  in  default  of 
such  designation  the  officer  next  in  authority  to  him.  At 
all  meetings  of  the  Association  each  member  shall  have 
one  vote  upon  each  matter  submitted  for  vote.  The 
chairman  shall,  in  addition  to  any  vote  he  may  have  as 
chief  executive  officer  or  proxy,  have  a  casting  vote  in 
case  of  a  tie.  Associates  shall  have  only  such  powers 
of  voting  and  otherwise  taking  part  at  meetings  as  may 
be  provided  by  by-law. 

9.  Officers. — There  shall  be  a  president  and  one  or 
more  vice-presidents  and  an  executive  council  of  the  As- 
sociation, of  which  council  five  shall  form  a  quorum 
unless  the  by-laws  otherwise  provide. 

10.  Officers  continued.— The  persons  who  are  the 
president,  vice-president  and  executive  council  of  the 
voluntary  association  mentioned  in  the  preamble  at  the 
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time  this  Act  is  passed,  shall  be  the  president,  vice-presi- 
dent and  executive  council  respectively  of  the  Associa- 
tion, until  the  first  general  meeting  of  the  Association 
or  until  their  successors  are  appointed. 

11.  General  meetings. — The  first  general  meeting  of 
the  Association  shall  be  held  during  the  present  cal- 
endar year  at  such  time  and  place  and  upon  such 
notice  as  the  executive  council  may  decide.  Subsequent 
general  meetings  shall  be  held  as  the  by-laws  of  the 
Association  may  provide,  at  least  once  in  each  calendar 
year. 

12.  Election  of  officers. — At  the  first  general  meeting 
and  at  each  annual  meeting  thereafter  the  members  of 
the  Association  shall  elect  a  president,  one  or  more  vice- 
presidents  and  an  executive  council,  all  of  whom  shall 
hold  office  until  the  next  annual  general  meeting  or  until 
their  successors  are  appointed. 

13.  Executive  officers. — The  president,  vice-presi- 
dents and  executive  council  shall  be  chosen  from  among 
the  chief  executive  officers  of  members  of  the  Associa- 
tion. 

14.  Executive  council. — Unless  the  by-laws  otherwise 
provide,  the  executive  council  shall  consist  of  the  presi- 
dent and  vice-presidents  of  the  Association  and  four- 
teen chief  executive  officers,  and  five  shall  form  a  quorum 
for  the  transaction  of  business. 

15.  Dues. — Each  member  and  associate  shall  from 
time  to  time  pay  to  the  Association  for  the  purposes 
thereof  such  dues  and  assessments  as  shall  from  time  to 
time  be  fixed  in  that  behalf  by  the  Association  at  any 
annual  meeting,  or  at  any  special  meeting  called  for  the 
purpose,  by  a  vote  of  not  less  than  two-thirds  of  those 
present  or  represented  by  proxy. 

16.  By-laws. — The  objects  and  powers  of  the  Associa- 
tion shall  be  carried  out  and  exercised  by  the  executive 
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council,  or  under  by-laws,  resolutions,  rules  and  regula- 
tions passed  by  it,  but  every  such  by-law,  rule  and  regu- 
lation, unless  in  the  meantime  confirmed  at  a  general 
meeting  of  the  Association  called  for  the  purpose  of 
considering  the  same,  shall  only  have  force  until  the 
next  annual  meeting,  and  in  default  of  confirma- 
tion thereat  shall  cease  to  have  force.  Provided  always, 
that  any  by-law,  rule  or  regulation  passed  by  the  execu- 
tive council  may  be  repealed,  amended,  varied  or  other- 
wise dealt  with  by  the  Association  at  any  annual  general 
meeting  or  at  a  special  general  meeting  called  for  the 
purpose. 

2.  Power  of  executive. — For  greater  certainty,  but 
not  so  as  to  restrict  the  generality  of  the  foregoing,  it  is 
declared  that  the  executive  council  shall  have  power  to 
pass  by-laws,  resolutions,  rules  and  regulations,  not  con- 
trary to  law  or  to  the  provisions  of  this  Act,  respect- 
ing— 

{a)  Lectures,  discussions,  competitive  papers,  exam- 
inations ; 

(b)  The  journal  of  the  Association; 

(c)  The  sub-sections  of  the  Association; 

{d)  Clearing  houses  for  banks; 

(e)  General  meetings,  special  and  annual,  of  the  As- 
sociation and  of  the  executive  council,  and  the  procedure 
and  quorum  thereat,  including  the  part  to  be  taken  by 
associates  and  their  powers  of  voting; 

(/)  Voting  by  proxy  at  meetings  of  the  Association 
and  of  the  executive  council ; 

{g)  The  appointment,  functions,  duties,  remuneration 
and  removal  of  officers,  agents  and  servants  of  the  As- 
sociation. 
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3.  No  by-law,  resolution,  rule  or  regulation  respect- 
ing clearing  houses,  and  no  repeal,  amendment,  or  varia- 
tion of  or  other  dealing  with  any  such  by-law,  resolution, 
rule  or  regulation  shall  have  any  force  or  effect  until 
approved  of  by  the  Treasury  Board. 

17.  The  provisions  of  the  Companies  Clauses  Act, 
being  chapter  118  of  the  Eevised  Statutes,  shall  not  apply 
to  the  Association. 
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BY-LAWS 

OF    THE 

Canadian  Bankers'  Association. 


(By-laws  Nos.  13,  14,  15  and  16  were  approved  by  the 
Dominion  Treasury  Board  in  May,  1901,  in  accordance 
with  section  30  of  the  Bank  Act  Amendment  Act,  1900, 
and  sections  7  and  16  of  the  Act  of  1900,  incorporating 
the  Canadian  Bankers'  Association.) 

1.  General  meetings.^The  annual  general  meetings  of 
the  Association  shall  be  held  on  the  second  Thursday  of 
the  month  of  November  in  each  year,  at  such  hour  and 
place  as  may  be  decided  upon  by  the  executive  council 
of  the  Association  from  time  to  time.  Special  general 
meetings  of  the  Association  may  be  called  at  any  time 
by  the  said  executive  council,  and  shall  be  called  by  the 
president  or  secretary-treasurer  on  the  written  requisi- 
tion of  at  least  five  members  of  the  Association. 

The  requisition  (if  any)  for,  and  the  notice  of  calling 
any  special  general  meeting,,  shall  specify  therein  the 
general  nature  of  the  business  to  be  considered  or  trans- 
acted thereat.  Special  general  meetings  shall  be  held  at 
such  time,  hour  and  place  as  shall  be  mentioned  in  the 
notice  calling  the  same.  Thirty  days'  notice  shall  be 
given  of  every  general  meeting  of  the  Association  whether 
annual  or  special.  At  any  annual  or  special  general 
meeting  of  the  Association  seven  persons,  duly  repre- 
senting members  of  the  Association,  sliall  form  a 
quorum. 

At  any  annual  general  meeting  of  the  Association  any 
business  may  be  transacted  thereat. 

At  any  special  general  meeting  of  the  Association 
only  such  business  shall  be  transacted  as  is  mentioned  in 
the  Tiotiro  calling  such  special  general  meeting. 
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2.  Election  of  officers. — At  every  annual  general  meet- 
ing, the  members  of  the  Association,  through  their  repre- 
sentatives or  proxies,  shall  elect  from  among  the  chief 
executive  officers  (as  defined  by  charter  of  incorpora- 
tion) of  members  of  the  Association,  a  president,  four 
honorary  vice-presidents,  four  vice-presidents,  and  four- 
teen councillors,  all  of  whom  shall  hold  office  until  the 
next  annual  general  meeting,  or  until  their  successors  are 
appointed,  and  may  also  elect  honorary  presidents  of 
the  Association,  not  exceeding  three  in  number,  who 
shall  also  hold  office  until  the  next  annual  general  meet- 
ing after  their  election. 

3.  Executive  council. — The  executive  council  of  the 
Association  shall  consist  of  the  president  and  vice-presi- 
dents, and  the  said  fourteen  councillors  aforesaid,  and 
five  shall  form  a  quorum  for  the  transaction  of  business. 

The  honorary  presidents  shall  also  have  seats  at  the 
executive  council,  but  shall  have  no  vote  thereat. 

4.  Voting  at  general  meetings. — At  all  meetings  of  the 
Association  each  member  shall  have  one  vote  upon  each 
matter  submitted  for  vote.  The  chairman  shall,  in  addi- 
tion to  any  vote  he  may  have  as  chief  executive  officer 
or  proxy,  have  a  casting  vote  in  case  of  a  tie. 

Each  associate  shall  also  have  one  vote  on  all  subjects 
except  the  following,  on  whicli  members  only  shall  be 
permitted  to  vote: — 

1.  Election  of  officers. 

2.  Action  relating  to  proposed  legislation. 

3.  By-laws. 

4.  Adding  to,  or  amending  the  charter. 

5.  All  other  subjects  on  which  general  action  by  the 
banks  is  contemplated. 
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5.  Meetings  of  council. — The  executive  council  may 
meet  together  for  the  despatch  of  business,  adjourn  and 
otherwise  regulate  its  meetings,  as  it  by  resolution  or 
otherwise  may  determine  from  time  to  time. 

The  secretary-treasurer  shall  at  any  time,  at  the  re- 
quest of  the  president  or  any  vice-president  or  any  other 
member  of  the  executive  council,  convene  a  meeting  of 
the  council.  Provided,  however,  that  no  business  shall 
be  transacted  at  a  meeting  called  at  the  request  of  a 
member  unless  the  notice  calling  the  meeting  specifies 
in  some  general  terms  that  such  business  will  be  trans- 
acted thereat,  but  this  provision  shall  not  apply  to  any 
meeting  called  at  the  request  of  the  president  or  any 
vice-president. 

On  all  questions  arising  at  any  meeting  of  the  ex- 
ecutive council  each  member  shall  have  one  vote  in  addi- 
tion to  any  vote  he  may  have  as  proxy,  and  the  chairman 
shall  have  in  addition  a  casting  vote. 

6.  Chairman. — At  all  meetings  of  the  Association  and 
of  the  executive  council,  the  president,  when  present, 
shall  be  chairman,  and  in  his  absence  one  of  the  vice- 
presidents  chosen  by  the  members  of  the  council  then 
present;  and  in  the  absence  of  the  president  and  vice- 
presidents,  the  members  of  the  council  then  present  may 
choose  some  one  of  their  number  to  be  chairman  of 
such  meeting. 

7.  Voting  by  proxy. — Any  member,  not  represented 
at  a  meeting  of  the  Association  by  one  of  the  officers 
named  in  section  8  of  the  charter  of  incorporation,  may 
vote  by  proxy;  provided  such  proxy  is  held  by  an  as- 
sociate who  is  an  assistant  general  manager,  or  assistant 
cashier,  inspector  or  manager  of  any  bank,  or  any  branch 
thereof. 

Any  member  of  the  executive  council,  when  not  pres- 
ent at  any  meeting  thereof,  may  be  represented  thereat 
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by  proxy,  provided  such  proxy  is  held  by  such  an  associate 
as  is  before  mentioned  in  this  by-law.  Proxies  shall  be 
in  writing. 

8.  By-laws. — The  executive  council  may  from  time  to 
time  repeal,  amend  or  add  to  any  of  the  by-laws  of  the 
Association,  except  those  relating  to  dues,  to  the  clear- 
ing house,  to  the  curator  and  his  duties,  and  to  the  cir- 
culation, but  every  such  repeal,  amendment  or  addition 
shall  only  have  force  until  the  next  annual  general  meet- 
ing of  the  Association,  and  if  not  confirmed  thereat  shall 
thereupon  cease  to  have  force. 

9.  Secretary-treasurer  and  solicitor. — The  said  execu- 
tive council  shall  have  power  from  time  to  time  to  ap- 
point a  secretary-treasurer,  who  shall  be  an  officer  or  ex- 
officer  of  a  bank,  and  to  remove  him  from  office,  and  to 
fix  his  remuneration  and  the  terms  of  his  engagement. 

The  executive  council  shall  also  have  power  from  time 
to  time  to  appoint  a  solicitor  or  solicitors,  and  to  fix 
their  remuneration  for  either  general  or  special  services, 
and  also  to  engage  counsel  where  such  services  may  be 
needed. 

10.  Sub-sections. — Existing  sub-sections  of  the  volun- 
tary Association  are  hereby  continued  as,  and  consti- 
tuted, sub-sections  of  the  Association  as  incorporated. 
Sub-sections  hereby  or  hereinafter  constituted  may  pass 
by-laws  for  their  guidance,  subject  always  to  the  pro- 
visions of  the  charter  of  incorporation,  and  the  by-laws 
of  the  Association. 

The  bankers'  section  of  the  Boards  of  Trade  in  the 
cities  of  Montreal  and  Toronto  respectively,  shall  be  em- 
powered respectively  to  represent  the  Association  in  all 
matters  connected  with  legislation  in  the  Legislatures  of 
Quebec  and  Ontario,  respectively— it  being  understood 
that  the  respective  sections  will,  as  fully  as  possible,  keep 
the  president  and  the  executive  council  of  the  Association 
advised  on  all  points  that  may  arise  in  connection  with 
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the  matters  referred  to,  and  will  not  make  representa- 
tions in  the  name  of  the  Association  contrary  to  the  views 
of  the  executive  council  after  such  views  have  been  ex- 
pressed. 

11.  Journal,  lectures,  etc. — An  editing  committee  ap- 
pointed by  the  Association  shall  supervise  the  publica- 
tion of  the  "  Journal  of  the  Canadian  Bankers'  Associa- 
tion," and  the  executive  council  shall  appoint  such  other 
officers  as  it  may  deem  necessary;  and  shall  also  make 
such  provisions  and  arrangements  from  time  to  time  as 
it  deems  proper,  for  lectures,  discussions,  competitive 
papers,  and  examinations. 

12.  (As  amended  in  November,  1912).  The  dues  or 
subscriptions  payable  to  the  Association  by  the  members 
thereof  shall  be  $100  for  each  $1,000,000  of  paid-up  capi- 
tal or  fraction  thereof,  as  appearing  in  the  return  for 
the  month  of  September  in  each  year. 

The  dues  or  subscriptions  payable  to  the  Association 
by  associates  thereof  shall  be  one  dollar  annually.  Mem- 
bers' and  associates'  subscriptions  shall  be  payable  on  or 
before  the  1st  February  and  1st  July  respectively  in 
each  year. 

13.  {a)  Monthly  return. — A  monthly  return  shall  be 
made  to  the  president  of  the  Canadian  Bankers'  Associa- 
tion by  all  banks  doing  business  in  Canada,  whether  mem- 
bers of  the  Canadian  Bankers'  Association  or  not,  in  the 
form  hereinafter  set  forth ;  said  return  shall  be  made  up 
and  sent  in  within  the  first  fifteen  days  of  each  month, 
and  shall  exhibit  the  condition  of  the  bank's  note  circu- 
lation on  the  last  juridical  day  of  the  month  next  pre- 
ceding ;  and  every  sucli  montlily  return  shall  be  signed  by 
the  chief  accountant  or  acting  chief  accountant  and  by 
the  president  or  vice-president,  or  by  any  director  of 
the  bank,  and  by  the  general  manager,  cashier,  or  other 
chief  executive  officer  of  the  bank  at  its  chief  place  of 
business.  Every  such  monthly  return  which  shows  therein 
notes  destroyed  during  such  month,  shall  be  accompanied 
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by  a  certificate  or  certificates  in  the  form  hereinafter 
set  forth,  covering  all  the  notes  mentioned  as  destroyed 
in  such  return,  signed  by  at  least  three  of  the  directors 
of  the  bank,  and  by  the  chief  executive  officer  or  some 
officer  of  the  bank  acting  for  him,  stating  that  the  notes 
mentioned  in  such  certificate  or  certificates  have  been 
destroyed  in  the  presence  of  and  under  the  supervision 
of  the  persons  respectively  signing  such  certificate  or 
certificates  respectively. 


FORM    OF    MONTHLY    RETURN    OF    CIRCULATION    ABOVE 
MENTIONED. 

Circulation  Statement  of  the 

(Here  state  name  of  bank) 

for  the  month  of   19 

Credit   Balance    of   Bank   Note   Accounts    on   last    day    of 

preceding  month   (inclusive  of  unsigned  notes) $ 

Add  notes  received  from  printers  during  month,  viz.: 
From $ 


Less   notes   destroyed    during   month    (as    per    certificate 
herewith ) ^ 


Balance  of  Bank  Note  Accounts  on  last  day  of  month.  .  .  .$ 
Less  notes  on  hand,  viz.: 

Signed   $ 

Unsigned     $  5 


Notes  in  circulation  on  last  day  of  month. 


Chief  Accountant. 

We  declare  that  the  foregoing  return,  to  the  best  of  our  know- 
ledge and  belief,  is  correct,  and  shows  truly  and  clearly  the  state  and 
position   of   the   Note   Circulation   of   said   Bank   during   and   on   the 
last  day  of  the  period  covered  by  such  return. 
this day  of 19-  •  • 


President. 
General  Manager. 
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FORM   OF   CERTIFICATE    OF   DESTRUCTION   OF   NOTES   ABOVE 

MENTIONED. 

Certificate   of   Destruction   of   Notes   of   the    (here   mention   name   of 
bank)     accompanying    monthly     Circulation     Statement     for     month 

of A.D.,  19   .. 

We,  the  undersigned,  hereby  certify  that  we  have  examined  bank 

notes  of  this  Bank  amounting  to  $ consisting  of  the 

following,  viz.:  (here  set  out  the  denominations)  and  have  burned 
and  destroyed  the  same,  and  that  the  said  notes  so  burned  and 
destroyed  by  us  are  not  included  in  any  other  Certificate  of  Destruc- 
tion of  Notes  signed  by  us  or  any  of  us,  or  to  the  best  of  our 
knowledge  and  belief,  by  any  other  person  to  accompany  the  present 
or  any  monthly  circulation  statement  made  or  to  be  made  to  the 
President  of  the  Canadian  Bankers'  Association. 
this day  of 19   . . 


Directors  of  the  Bank. 
General  Manager. 

(b)  Bank  of  British  North  America. — For  all  pur- 
poses of  this  by-law,  the  chief  place  of  business  of  the 
Bank  of  British  North  America  shall  be  the  chief  office  of 
the  said  bank  at  the  city  of  Montreal,  in  the  Province  of 
Quebec. 

And  in  the  case  of  the  said  Bank  of  British  North 
America  the  said  monthly  circulation  return  shall  be 
signed  by  the  general  manager's  clerk,  or  acting  general 
manager's  clerk,  and  by  the  general  manager  or  the  act- 
ing general  manager  of  the  said  bank ;  and  the  said  cer- 
tificate of  destruction  of  notes  shall  be  signed  by  the 
general  manager  or  acting  general  manager,  the  inspec- 
tor or  assistant  inspector,  and  the  local  manager  of  the 
Montreal  branch,  or  the  acting  local  manager  of  the 
Montreal  branch  of  the  said  bank,  instead  of  by  the  per- 
sons respectively  hereinbefore  directed  to  sign  the  said 
returns  respectively. 

(c)  Penalty  for  neglect. — Every  bank  which  neglects 
to  makf  11])  and  send  in  as  aforesaid  any  monthly  return 


CANADIAN  bankers'  ASSOCIATION.  447 

required  by  this  by-law  within  the  time  by  this  by-law 
limited,  shall  incur  a  penalty  of  fifty  dollars  for  each 
and  every  day  after  the  expiration  of  such  time  during 
which  the  bank  neglects  so  to  make  up  and  send  in  such 
return. 

(d)  Inspection. — The  executive  council  of  the  As- 
sociation shall  have  power,  by  resolution,  at  any  time,  to 
direct  that  an  inspection  shall  be  made  of  the  circulation 
accounts  of  any  bank  by  an  officer  or  officers  to  be  named 
in  such  resolution,  and  such  inspection  shall  be  made  ac- 
cordingly. 

(e)  Inspection  and  report. — Some  person  or  persons 
appointed  from  time  to  time  by  the  executive  council  of 
the  Association  shall,  during  the  year  1901,  and  during 
every  year  thereafter,  make  inspection  of  the  circulation 
accounts  of  every  bank  doing  business  in  Canada,  whether 
members  of  the  Association  or  not,  and  shall  report 
thereon  to  the  council;  and  upon  every  such  inspection 
all  and  every  the  officers  of  the  bank  whose  circulation 
account  shall  be  so  inspected  shall  give  and  afford  to  the 
officer  or  officers  making  such  inspection,  all  such  in- 
formation and  assistance  as  he  or  they,  may  require  to 
enable  him  or  them  fully  to  inspect  said  circulation  ac- 
count, and  to  report  to  the  council  upon  the  same,  and 
upon  the  means  adopted  for  the  destruction  of  the  notes. 

(/)  Collection  of  penalties. — The  amount  of  all  penal- 
ties imposed  upon  a  bank  for  any  violation  of  this  by-law 
shall  be  recoverable  and  enforceable  with  costs,  at  the 
suit  of  the  Canadian  Bankers'  Association,  and  such  pen- 
alties shall  belong  to  the  Canadian  Bankers'  Association 
for  the  uses  of  the  Association. 

(g)  Statement  of  circulation. — The  president  of  the 
Canadian  Bankers'  Association  shall  each  month  have 
printed  and  forwarded  to  the  chief  executive  officer  of 
every  bank  of  Canada,  subject  to  the  Bank  Act,  whether 
a  member  of  the  Association  or  not,  a  statement  of  the 
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circulation  returns  of  all  the  banks  in  Canada  for  the 
last  preceding  month  as  received  by  him. 

(h)  Association  defined. — In  this  by-law  it  is  declared 
for  greater  certainty  that  the  Canadian  Bankers'  As- 
sociation herein  mentioned  and  referred  to  is  the 
Association  incorporated  by  special  Act  of  Parliament  of 
Canada,  63  and  64  Vict.  chap.  93. 

CURATOR. 

14.  Appointment,  powers,  etc. — Whenever  any  bank 
suspends  payment,  a  curator,  as  mentioned  in  section 
24  of  the  Bank  Act  Amendment  Act,  1900,  shall  be  ap- 
pointed to  supervise  the  affairs  of  such  bank.  Such 
appointment  shall  be  made  in  writing  by  the  president 
of  the  Association  or  by  the  person  who,  during  a  vacancy 
in  the  office  of,  or  in  the  absence  of,  the  president,  may 
be  acting  as  president  of  the  Association. 

If  a  curator  so  appointed  dies,  or  resigns,  another 
curator  may  be  appointed  in  his  stead  in  the  manner 
aforesaid. 

The  executive  council  may,  by  resolution,  at  any  time 
rem9ve  a  curator  from  office  and  appoint  another  per- 
son curator  in  his  stead. 

A  curator  so  appointed  shall  have  all  the  powers  and 
subject  to  the  provisions  of  By-law  No.  15,  shall  perform 
all  the  duties  imposed  upon  the  curator  by  the  said  Bank 
Act  Amendment  Act;  he  shall  also  furnish  all  such  re- 
turns and  reports,  and  give  all  such  information  touch- 
ing the  affairs  of  the  suspended  bank  as  the  president 
of  the  Association  or  the  executive  council  may  require 
of  him  from  time  to  time. 

The  remuneration  of  the  curator  for  his  services  and 
his  expenses  and  disbursements  in  connection  with  the 
discharge  of  his  duties  shall  be  fixed  and  determined 
from  time  to  time  by  the  executive  council. 
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15.  Advisory  board. — Whenever  a  bank  suspends  pay- 
ment and  a  curator  is  accordingly  appointed,  the  presi- 
dent shall  also  appoint  a  local  advisory  board  consist- 
ing of  three  members,  selected  generally  as  far  as  pos- 
sible from  among  the  general  managers,  assistant-general 
managers,  cashiers,  inspectors  or  chief  accountants  or 
branch  managers  of  any  bank  at  the  place  where  the 
head  office  of  such  suspended  bank  is  situated,  and  the 
curator  shall  advise  from  time  to  time  with  such  advis- 
ory board,  and  it  shall  be  his  duty,  before  taking  any  im- 
portant step  in  connection  with  his  duties  as  curator,  to 
obtain  the  approval  of  such  advisory  board  thereto.  With 
the  sanction  of  such  advisory  board,  he  may  employ  such 
assistants  as  he  may  require  for  the  full  performance  of 
his  duties  as  curator. 

CLEAEING  HOUSES. 

16.  Rules  and  regulations. — The  lules  and  regula- 
tions contained  in  this  by-law  are  made  in  pursuance  of 
the  powers  contained  in  the  Act  to  Incorporate  the  Can- 
adian Bankers'  Association,  63  &  64  Vict.  chap.  93 
(1900),  and  shall  be  adopted  by,  and  shall  be  the  rules 
and  regulations  governing  all  clearing  houses  now  exist- 
ing and  established,  or  that  may  be  hereafter  established. 

RULES   AND    REGULATIONS    RESPECTING   CLEARING    HOUSES. 

MADE    IN    PURSUANCE    OF    THE   POWERS    CONTAINED    IN    THE    ACT    TO 
INCOBPOEATE    THE    CANADIAN    BANKERS'    ASSOCIATION. 

1.  Formation. — The  chartered  banks  doing  business  in  any  city 
or  town,  or  such  of  them  as  may  desire  to  do  so,  may  form  themselves 
into  a  Clearing  House.  Chartered  banks  thereafter  establishing  offices 
in  such  city  or  town  may  be  admitted  to  the  Clearing  House  by  a 
vote  of  the  members. 

2.  Objects. — The  Clearing  House  is  established  for  the  purpose 
of  facilitating  daily  exchanges  and  settlements  between  banks.  It 
shall  not  either  directly  or  indirectly  be  used  as  a  means  of  obtaining 
payment  of  any  item,  charge  or  claim  disputed,  or  objected  to.  It 
is  expressly  agreed  that  any  bank  receiving  exchanges  through  the 
Clearing  House  shall  have  the  same  rights  to  return  any  item,  and 

M'L.B.A. — 'Ji) 
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to  refuse  to  credit  any  sum  which  it  would  have  had  were  the  ex- 
changes made  directly  between  the  banks  concerned,  instead  of  through 
the  Clearing  House;  and  nothing  in  these  or  any  future  rules,  and 
nothing  done,  or  omitted  to  be  done  thereunder,  and  no  failure  to  com- 
ply therewith  shall  deprive  a  bank  of  any  rights  it  might  have  possessed 
had  such  rules  not  been  made,  to  return  any  item  or  refuse  to  credit 
any  sum;  and  payment  through  the  Clearing  House  of  any  item,  charge 
or  claim  shall  not  deprive  a  bank  of  any  right  to  recover  back  the 
amount  so  paid. 

3.  Meetings. — The  Annual  Meeting  of  the  members  shall  be  held 
on  such  day  in  each  year,  and  at  such  time  and  place  as  the  members 
may  fix  by  by-law.  Special  meetings  may  be  called  by  the  Chairman 
or  Vice-Chairman  whenever  it  may  be  deemed  necessary,  and  the 
Chairman  shall  call  a  special  meeting  whenever  requested  to  do  so 
in  writing  by  three  or  more  members. 

4.  Voting. — At  any  meeting  each  member  may  be  represented  by 
one  or  more  of  its  officers,  but  each  bank  shall  have  one  vote  only. 

5.  Board  of  Management. — At  every  Annual  Meeting  there  shall 
be  elected  by  ballot  a  Board  of  Management  who  shall  hold  office 
until  the  next  Annual  Meeting,  and  thereafter  until  their  successors 
are  appointed.  They  shall  have  the  general  oversight  and  manage- 
ment of  the  Clearing  House.  They  shall  also  deal  with  the  expenses 
of  the  Clearing  House,  and  the  assessments  made  therefor.  In  the 
absence  of  any  member  of  the  Board  of  Management  he  may  be  repre- 
sented by  another  officer  of  the  bank  of  which  he  is  an  officer. 

6.  Officers. — The  Board  of  Management  shall  at  their  first  meet- 
ing after  their  appointment,  elect  out  of  their  own  number  a  Chairman, 
a  Vice-Chairman,  and  a  Secretary-Treasurer,  who  shall  perform  the 
duties  customarily  appertaining  to  these  offices. 

The  officers  so  selected  shall  be  respectively  the  Chairman,  Vice- 
Chairman,  and  Secretary-Treasurer  of  the  Clearing  House. 

Should  the  bank  of  which  the  Chairman  is  an  officer  be  inter- 
ested in  any  matter,  his  powers  and  duties  shall,  with  respect  to  such 
matter,  be  exercised  by  the  Vice-Chairman,  who  shall  also  exercise  the 
Chairman's  duties  and  powers  in  his  absence. 

7.  Meetings. — Meetings  of  the  Board  may  be  held  at  such  times 
as  the  members  of  the  same  may  determine.  A  special  meeting  shall 
be  called  by  the  Secretary-Treasurer  on  the  written  requisition  of  any 
member  of  the  Clearing  House  for  the  consideration  of  any  matter 
submitted  by  it,  of  which  meeting  24  hours'  notice  shall  be  given,  but 
if  such  meeting  is  for  action  under  Rules  15  or  16,  it  shall  be  called 
immediately. 

8.  Expenses. — The  expenses  of  the  Clearing  House  shall  be  met 
by  an  equal  assessment  upon  the  members,  to  be  made  by  the  Board  of 
Management. 
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9.  Witlidrawal. — Any  bank  may  withdraw  from  the  Clearing 
House  by  giving  notice  in  writing  to  the  Chairman  or  Secretary- 
Treasurer  between  the  hours  of  1  and  3  o'clock  p.m.,  and  paying  its 
due  proportion  of  expenses  and  obligations  then  due.  Said  retire- 
ment to  take  effect  from  the  close  of  business  of  the  day  on  which 
.such  notice  is  given.  The  other  banks  shall  be  promptly  notified  of 
such  withdrawal. 

10.  Clearing  Bank. — The  Board  of  Management  shall  arrange 
with  a  bank  to  act  as  clearing  bank  for  the  receipt  and  disbursement 
of  balances  due  by  and  to  the  various  banks,  but  such  bank  shall  be 
responsible  only  for  the  moneys  and  funds  actually  received  by  it 
from  the  debtor  banks,  and  for  the  distribution  of  the  same  amongst 
the  creditor  banks,  on  the  presentation  of  the  Clearing  House  certi- 
ficates properly  discharged.  The  clearing  bank  shall  give  receipts 
for  balances  received  from  the  debtor  banks.  The  Board  of  Manage- 
ment shall  also  arrange  for  an  officer  to  act  as  Manager  of  the 
Clearing  House  from  time  to  time,  but  not  necessarily  the  same 
officer  each  day. 

11.  Payment  of  Balances. — The  hours  for  making  the  ex- 
changes at  the  Clearing  House,  for  the  payment  of  the  debit  balances  to 
the  clearing  bank,  and  for  payment  out  of  the  balances  due  the 
creditor  banks,  shall  be  fixed  by  by-law  under  clause  17.  On  com- 
pletion of  the  exchanges,  the  balances  due  to  or  by  each  bank  shall 
be  settled  or  declared  by  the  Clearing  House  Manager,  and  if  the 
clearing  statements  are  readjusted  under  the  provisions  of  these 
rules,  the  balances  must  then  be  similarly  declared  settled,  and  the 
balances  due  by  debtor  banks  must  be  paid  into  the  clearing  bank, 
at  or  during  the  hours  fixed  by  by-law  as  aforesaid,  provided  that 
no  credit  balance,  or  portion  thereof,  shall  be  paid  until  all  debit 
balances  have  been  received  by  the  clearing  bank.  At  Clearing 
Houses  where  balances  are  payable  in  money  they  shall  be  paid  in 
legal  tender  notes  of  large  denominations. 

At  Clearing  Houses  where  balances  are  payable  by  draft  should 
any  settlement  draft  given  to  the  clearing  bank  not  be  paid  on 
presentation,  the  clearing  bank  shall  at  once  notify  in  writing  all 
the  other  banks  of  such  default;  and  the  amount  of  the  unpaid  draft 
shall  be  repaid  to  the  clearing  bank  by  the  banks  whose  clearances 
were  against  the  defaulting  bank  on  the  day  the  unpaid  draft  was 
drawn,  in  proportion  to  such  balances.  The  clearing  bank  shall 
collect  the  unpaid  draft,  and  pay  the  same  to  the  other  banks  in 
the  above  proportion.  It  is  understood  that  the  clearing  bank  is  to 
be  the  agent  of  the  associated  banks,  and  to  be  liable  only  for  moneys 
actually  received  by  it. 

Should  any  bank  make  default  in  paying  to  the  clearing  bank 
its  debit  balance,  within  the  time  fixed  by  this  rule,  such  debit 
balance  and  interest  thereon  shall  then  be  paid  by  the  bank  so  in 
default  to  the  Chairman   of  the   Clearing  House  for  the  time  being. 
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and  such  Chairman  and  his  successor  in  office  from  time  to  time 
shall  be  a  creditor  of  and  entitled  to  recover  the  said  debit  balances, 
and  interest  thereon  from  the  defaulting  bank.  Such  balances,  when 
received  by  the  said  Chairman  or  his  successor  in  office,  shall  be 
paid  by  him  to  the  clearing  bank  for  the  benefit  of  the  banks  en- 
titled thereto. 

12,  Objections  to  Statements. — In  order  that  the  clearing 
statements  may  not  be  unnecessarily  interfered  with  it  is  agreed  that 
a  bank  objecting  to  any  item  delivered  to  it  through  the  Clearing 
House,  or  to  any  charge  against  it  in  the  exchanges  of  the  day, 
shall,  before  notifying  the  Clearing  House  Manager  of  the  objection, 
apply  to  the  bank  interested  for  payment  of  the  amount  of  the 
item  or  charge  objected  to,  and  such  amount  shall  thereupon  be  im- 
mediately paid  to  the  objecting  bank.  Should  such  payment  not  be 
made,  the  objecting  bank  may  notify  the  Clearing  House  Manager 
of  such  objection  and  non-payment,  and  he  shall  thereupon  deduct 
the  said  amount  from  the  settling  sheets  of  the  banks  concerned, 
and  readjust  the  clearing  statements  and  declare  the  correct  balances 
in  conformity  with  the  changes  so  made,  provided  that  such  notice 
shall  be  given  at  least  half  an  hour  before  the  earliest  hour  fixed 
by  by-law,  as  provided  in  clause  11,  for  payment  of  the  balances 
due  to  the  creditor  banks.  But  notwithstanding  that  the  objecting 
bank  may  not  have  so  notified  the  Clearing  House  Manager,  it  shall 
be  the  duty  under  these  rules  of  the  bank  interested  to  make  such 
payment  on  demand  therefor  being  made  at  any  time  up  to  3  o'clock; 
provided,  however,  that  if  the  objection  is  based  on  the  absence 
from  the  deposit  of  any  parcel  or  of  any  cheque  or  other  item  entered 
on  the  deposit  slip,  notice  of  such  absence  shall  have  been  given  to 
the  bank  interested  before  12  o'clock  noon,  the  whole,  however,  sub- 
ject to  the  provisions  of  Rule  No.  2. 

13.  Items  Received  in  Trust. — All  bank  notes,  cheques, 
drafts,  bills  and  other  items  (hereafter  referred  to  as  "items") 
delivered  through  the  Clearing  House  to  a  bank  in  the  exchanges  of 
the  day,  shall  be  received  by  such  bank  as  a  trustee  only,  and  not 
as  its  own  property,  to  be  held  upon  the  following  trust,  namely, 
upon  payment  by  such  bank  at  the  proper  hour  to  the  clearing  bank 
of  the  balance  (if  any)  against  it,  to  retain  such  items  freed  from 
said  trust;  and  in  default  of  payment  of  such  balance,  to  return 
immediately  and  before  12.30  p.m.,  and  said  terms  unmarked  and 
unmutilated  through  the  Clearing  House  to  the  respective  banks, 
and  the  fact  that  any  item  cannot  be  so  returned  shall  not  relieve 
the  bank  from  the  obligation  to  return  the  remaining  items,  in- 
cluding the  amount  of  the  bank's  own  notes  so  delivered  in  trust. 

Upon  such  default  and  return  of  said  items,  each  of  the  other 
banks    shall    immediately    return    all    items    which    may    have    been 
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received  from  the  bank  so  in  default,  or  pay  the  amount  thereof  to 
the  defaulting  bank  through  the  Clearing  House.  The  items 
returned  by  the  bank  in  default  shall  remain  the  property  of  the 
respective  banks  from  which  they  were  received,  and  the  Clearing 
House  Manager  shall  adjust  the  settlement  of  balances  anew. 

A  bank  receiving  through  the  Clearing  House  such  items  as 
aforesaid,  shall  be  responsible  for  the  proper  carrying  out  of  the 
trust  upon  which  the  same  are  received  as  aforesaid,  and  shall  make 
good  to  the  other  banks  respectively  all  loss  and  damage  which  may 
be  suffered  by  the  default  in  carrying  out  such  trust. 

14.  Provision  for  Default.  —  In  the  event  of  any  bank 
receiving  exchanges  through  the  Clearing  House  making  default  in 
payment  of  its  debit  balance  (if  any)  then  in  lieu  of  its  returning 
the  item  received  by  it  as  provided  by  Rule  13,  the  Board  of 
Management  may  require  the  banks  to  which  the  defaulting  bank, 
on  an  account  being  taken  of  the  exchanges  of  the  day  between  it 
and  the  other  banks,  would  be  a  debtor,  in  proportion  to  the  amounts 
which,  on  such  accounting,  would  be  respectively  due  to  them,  to 
furnish  the  Chairman  of  the  Clearing  House  for  the  time  being  with 
the  amount  of  the  balance  due  by  the  defaulting  bank,  and  such 
amount  shall  be  furnished  accordingly,  and  shall  be  paid  by  the 
Chairman  to  the  clearing  bank,  which  shall  then  pay  over  to  the 
creditor  banks  the  balances  due  to  them  in  accordance  with  Rule  11. 
The  said  funds  for  the  Chairman  shall  be  furnished  by  being 
deposited  in  the  clearing  bank  for  the  purpose  aforesaid.  The 
defaulting  bank  shall  repay  to  the  Chairman  for  the  time  being, 
or  to  his  successor  in  office,  the  amount  of  such  debit  balance  and 
interest  thereon,  and  the  said  Chairman,  and  his  successor  in  office, 
shall  be  entitled  to  recover  the  same  from  the  defaulting  bank. 
Any  moneys  so  recovered  shall  be  held  in  trust  for  and  deposited  in 
the  clearing  bank  for  the  benefit  of  the  banks  entitled  thereto. 

15.  Re-adjustment  of  Balances. — If  a  bank  neglects  or 
refuses  to  pay  its  debit  balance  to  the  clearing  bank,  and  if  such 
default  be  made  not  because  of  inability  to  pay,  the  Board  of  Manage- 
ment may  direct  that  the  exchanges  for  the  day  between  the  defaulting 
bank  and  each  of  the  other  banks  be  eliminated  from  the  Clearing 
House  Statements,  and  that  the  settlements  upon  such  exchanges  be 
made  directly  between  the  banks  interested,  and  not  through  the 
Clearing  House.  Upon  such  direction  being  given  the  Clearing  House 
Manager  shall  comply  therewith  and  adjust  the  settlement  of  balances 
anew,  and  the  settlements  of  the  exchanges  so  eliminated  shall  there- 
upon be  made  directly  between  the  banks  interested. 

16.  Suspension  of  Clearings. — Should  any  case  arise  to 
which,  in  the  opinion  of  the  Board  of  Management,  the  foregoing 
rules  are  inapplicable,  or  in  which  their  operation  would  be  inequit- 
able, the  Board  shall  have  power  at  any  time  to  suspend  the  clearings 
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and  settlements  of  the  day:  but  immediately  upon  such  suspension 
the  Board  shall  call  a  meeting  of  the  members  of  the  Clearing  House 
to  take  such  measures  as  may  be  necessary. 

17.  By-laws. — Every  Clearing  House  now  existing,  or  that  may 
hereafter  be  established,  may  enact  by-laws,  rules  and  regulations 
for  the  government  of  its  members,  not  inconsistent  with  these  rules. 
and    may   fix    therein    among   other    things:  — 

1.  The  name  of  the   Clearing  House; 

2.  The  number   of  members  of  the   Board   of  Management  and 

the   quorum  thereof; 

3.  The  date,  time  and  place  for  the  Annual  Meeting; 

4.  The    mode    of    providing    for    the    expenses    of    the    Clearing 

House; 

5.  The   hours    for   making   exchanges,   and    for    payment   of   the 

balances    to    or    by    the    clearing    bank; 

6.  The  mode  or  medium  in  which  balances  are  to  be  paid. 
Any   by-law,    rule    or    regulation    passed    or    adopted    under    this 

clause  may  be  amended  at  any  meeting  of  the  members,  provided  that 
not  less  than  two  weeks'  notice  of  such  meeting,  and  of  the  proposed 
amendments,  has  been  given. 

NOTICES. 

17.  How  to  be  given. — Any  notice  of  meeting  or  any- 
other  notice  autliorized  or  required  to  be  given  to  any 
member  of  the  Association  shall  be  deemed  sufficiently 
given,  if  sent  through  the  post  office  in  a  prepaid  letter 
or  by  hand  to  the  head  office  of  any  such  member,  ad- 
dressed to  such  member  or  to  the  general  manager,  or 
cashier  of  such  member,  and  in  the  case  of  the  Bank  of 
British  North  America  through  its  chief  office  in  the 
city  of  Montreal,  addressed  to  it  or  to  its  general  man- 
ager; and  any  notice  sent  by  post  shall  be  deemed  to 
have  been  given  on  the  day  following  that  on  which  the 
same  was  mailed,  and  in  pi'oving  the  giving  of  such  notice, 
it  shall  be  sufficient  to  prove  that  the  letter  was  properly 
prepaid,  addressed  and  mailed. 

Any  notice  authorized  or  required  to  be  given  to  any 
member  of  the  executive  council  may  be  sent  by  the 
secretary-treasurer  by  hand,  or  through  the  post  office, 
or  by  telegraph,  or  in  any  other  manner  wiiicli  the  said 
council  may  prescribe. 
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Any  notice  authorized  or  required  to  be  given  to  any 
associate  as  such  shall  be  sufficiently  given,  if  given  by 
advertisement  once  in  a  newspaper  in  the  citres  of  Mont- 
real and  Toronto. 

18.  Definitions. — In  the  foregoing  by-laws,  unless 
there  be  something  in  the  subject  or  context  inconsistent 
therewith,  the  words : 

''  The  Association  "  shall  mean  ''  the  Canadian 
Bankers'  Association,"  incorporated  by  special  Act  of 
the  Parliament  of  Canada  (63  and  64  Vict.  chap.  93). 

''  The  executive  council,"  or  ''  the  council  "  shall 
mean  "  the  executive  council  of  the  Canadian  Bankers' 
Association. ' ' 
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CENTRAL  GOLD  EESERVES. 

SUMMAEY  OF  REGULATIONS  EESPECTING  CeNTKAL,  GoLD  RE- 
SERVES ADOPTED  BY  THE  CANADIAN  BaNKERS'  ASSOCIA- 
TION ON  THE  26th  of  August,  1913,  under  sub-sec- 

TION  5  OF  SECTION  61  OF  THE  BaNK  AcT  : 

The  Bank  of  Montreal,  the  Canadian  Bank  of  Com- 
merce, the  Royal  Bank  of  Canada,  and  the  Royal  Trust 
Company,  having  been  appointed  trustees  of  the  said 
central  gold  reserves,  under  sub-section  4  of  the  said  sec- 
tion 61,  shall  have  their  office  in  the  building  of  the 
Royal  Trust  Company,  Montreal,  and  shall  place  the  said 
reserves  for  safe-keeping  in  the  vaults  of  the  said  com- 
pany in  said  building. 

Deposits  shall  be  in  current  gold  coin  or  Doniinion 
notes  in  sums  of  $5,000  or  £1,000  each  or  multiples 
thereof. 

Applications  for  withdrawal  shall  be  for  a  sum  of 
not  less  than  $50,000  or  £10,000,  in  a  form  prescribed. 

Deposits  and  withdrawals  to  be  made  on  any  banking 
day  except  Saturda}^,  between  3  and  4  p.m.,  and  on  24 
hours'  notice. 

Each  bank  issuing  notes  to  contribute  towards  ex- 
penses, $250  at  the  beginning  of  each  year,  the  balance  to 
be  borne  by  the  banks  in  proportion  to  the  average 
amount  tliey  have  had  on  deposit  in  said  reserves  during 
the  year. 

The  trustees  shall  furnish  the  President  of  the  As- 
sociation any  return  he  may  require  for  the  council  of  the 
Association. 
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ABBREVIATIONS,  xxxi. 

ACTION  to  recover  instalments,  25. 

calls  or  instalments,  95. 
penalties,  371. 
ADDITIONAL  SECURITY,  bank  may  take  mortgage  as,  227. 
ADJOURNMENT  of  meetings,  33. 

ADMINISTRATION,  letters  of,  on  transmission,  113,  114. 
ADMINISTRATOR,  when  personally  liable,  122. 
foreign,  recognized,  114,  116. 
ADVANCES  on  bank  notes  not  recoverable,  160. 

property  on  which  bank  may  make,  175. 
for  building  ships,  243. 
ADVERTISEMENTS,  public  notice  by,  16. 

defacing  notes  with,  349. 
ADVISORY  BOARD  to  curator,  449. 
AGENCIES,  bank  may  open,  175,  176. 
AGENCY  CHARGES,  collections  not  at  branches,  284. 
AGENT,   appointment  of,  by   directors,   for   transfers,   101. 
of  bank  to  enter  name  on  transmission,  113. 
banks  dealing  with,  214. 

when  previous  holder  of  warehouse  receipt  is  an,  253. 
transferring  warehouse  receipt  or  bill  of  lading,  254. 
powers  of,  under  Factors  Act,  255. 
one  "  entrusted  "  with  possession  of  goods,  etc.,  257. 
AGREEMENT  as  to  sale  of  shares,  105. 

in  writing  to  give  warehouse  receipt,  etc.,  273,  276. 
ALLOTMENT  of  stock  subscribed,  27. 
increase  of  stock,  77. 
unsubscribed  stock,  77. 
meaning  of,  86. 
ALTERATION,  material,  of  cheque  makes  it  void,  386. 
ANCILLARY  PROBATE  or  administration,  not  required  as  to 

transmission  of  shares,  114,  116. 
not  required  as  to  deposits  under  $500,  304. 
ANNUAL  MEETING,  subscribers  to  fix  day  for  first,  30,  33. 

shareholders  may  pass  by-laws  at,  40,  76,  79. 

may  fix  day  for,  40. 
provisions  respecting,  40,  42. 
shareholders  elect  chairman  of,  40. 
election  of  directors  at,  46. 
public  notice  of,  51. 
failure  to  elect  directors  at,  56. 
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ANNUAL  MEETING,  statement  to  be  submitted  at,  124. 

shareholders  shall  appoint  auditors  at,  132. 
auditors'  report  to  be  read  at,  139. 
ANNUAL  RETURN  to  government,  319. 

details  comprised  in,  319. 
ANNUAL  STATEMENT  to  shareholders,  124. 

be  sent  to  shareholders  and  to  Min- 
ister, 127. 
auditors'  report  to  be  attached  to,  352. 
ANNULMENT  OF  CHARTER  by  Court,  21,  209. 
APPLICATION  of  Bank  Act,  16. 

ARREAR  for  calls,  shareholders  in,  cannot  vote,  76. 
ASSETS,  annual  statement  of,  125. 

purchase  by  a  bank  of  a  bank's,  305. 
vest  in  purchasing  bank,  314. 
monthly  return  of,  to  government,  316. 
order  of  charges  on,  340. 
notes  a  first  charge  on.  341. 
Dominion  claims  a  second  charge  on,  341. 
Provincial  claims  a  third  charge  on,  341. 
ASSIGNABLE,  bills  and  notes  are,  even  if  not  negotiable,  171,  172. 
ASSIGNMENT  of  funds,  a  cheque  not,  387. 
of  shares — See  Transfer, 
under  sec.  88 — See  Security. 
ASSOCIATION,  definition  of,  7. 

See  Canadian  Bankers'  Association. 
ATTORNEY-GENERAL  of  Canada  may  sue  for  penalties,  371. 
AUCTION,  forfeited  shares  to  be  sold  at,  92. 
sale  of  mortgaged  lands  at,  235. 
pledged  goods  at,  270. 
AUDIT,  shareholders',  130. 
AUDITORS,  general  managers  select  40  or  more,  130. 

Minister  may  disapprove  of  any  name,  131. 
list  published  in  Canada  Gazette,  131. 
shareholders  appoint,  132. 
filling  vacancy  in  office,  135. 
remuneration  of,  136. 
rights  and  duties  of.  137. 
report  to  shareholders,  138. 
Minister  may  direct  enquiry,  140. 
report  annexed  to  annual  statement,  352. 
AUTHENTICATION  of  declaration  of  transmission  of  shares,  108. 
AUTHORITY  of  bank  to  pay  cheque,  383. 

revocation  of,  405. 
BAILEES,  banks  as,  203. 

BALLOT,  president  and  vice-presidents  elected  by,  54. 
shareholders  to  vote  by,  73. 
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BANK,  definition  of,  28. 

unauthorized  use  of  title,  369. 
duties  of,  respecting  cheque,  405,  413. 
BANK  CHARTERS,  term  of.  20. 

Continuation  Act,  21. 
BANK  CIRCULATION  REDEMPTION  FUND,  definition  of,  8. 
continued,  161. 

five  per  cent,  of  average  annual  circula- 
tion, 161. 
to  be  adjusted  annually,  162. 
to  redeem  notes  of  suspended  banks,  162. 
payment  by  Minister  out  of,  165,  166. 
excess   distributed   among  banks   contri- 
buting, 167. 
refund  of  deposit,  167. 
rules  of  Treasury  Board  as  to,  167. 
Minister  may  sue  for  contribution,  168. 
BANK  HOLIDAYS,  214. 
BANK  NOTES— See  Notes. 

BANK  OF  BRITISH  NORTH  AMERICA,  application  of  Act  to,  22. 

chief  office  of,  23. 
issue  of  notes  by,  156. 
BANK  OF  MONTREAL,  purchase  of  other  banks,  17,  305. 
BANKERS'  ASSOCIATION— See  Canadian  Bankers'  Association. 
BANKER'S  LIEN  defined,  210. 

illustrations  of,  212-214. 
BANKING  in  Canada,  summary  of  legislation,  1,  2. 
assigned  to  Dominion  by  B.  N.  A.  Act,  2. 
business,  increase  of,  19. 
general  business  of,  176. 
hours,  217. 

using  title  improperly,  369. 
BANKS  to  which  the  Act  applies,  16. 
in  course  of  winding  up,  21. 
purchased  by  other  banks,  17,  305. 
BILL  OF  LADING,  definition  of,  8. 

Canadian  legislation  upon,  8. 

Ontario  and  Quebec  legislation  on,  240. 

banks  may  acquire,  as  collateral  security,  244. 

right  of  Dominion  to  legislate  respecting,  246. 

illustrations  as  to,  249. 

agent  transferring,  253. 

in  possession  of,  253. 
vested  with  rights  of  owner,  254. 
covers  product  of  pledged  goods,  266. 
preference  over  unpaid  vendor,  267. 
sale  of  goods  covered  by,  269. 
notice  of,  270. 


460  INDEX, 

BILL  OF  LADING,  when  bank  may  acquire,  273. 

written  promise  to  give,  273,  276. 
may  exchange  for  warehouse  receipts,  279. 
making  false  statement  in,  355. 
BILLS  OP  EXCHANGE,  bank  may  deal  in  or  discount,  175,  186. 
BONDS,  guarantee,  to  be  given  by  officers,  66. 
cases  as  to,  67. 

of  corporations,  bank  may  deal  in,  175,  193. 
sale  of,  held  as  collateral,  224. 
BONUS  or  dividend  not  to  impair  capital,  144. 

when  may  exceed  eight  per  cent,  145. 
BOOKS,  subscription,  for  stock,  24,  85. 

transfers  to  be  registered  in,  95. 
transfer,  may  be  closed  fifteen  days,  141. 
BORROW  money  to  pay  debts  of  bank,  directors  may,  199. 
BRANCH  SYSTEM,  borrowed  from  Scotland,  176. 
BRANCHES,  bank  may  open,  175,  176. 

sometimes  considered  distinct,  176. 
generally  as  one  with  main  body,  176. 
paper  payable  at  other,  283. 

not  payable  at  other,  284. 
BRITISH  colony,  issue  of  notes  in,  158. 

Columbia,  banking  law  before  1871,  1. 
North  America  Act,  banking  in,  2,  6. 
subjects,  majority  of  directors  to  be,  51. 
public  securities,  bank  may  deal  in,  175. 
BROKER,  dealing  with  securities,  214. 
BULLION,  bank  may  deal  in,  175. 
BUSINESS,  when  bank  may  commence,  33. 

of  bank  managed  by  directors,  46. 

and  powers  of  bank,  174. 

banks  may  do  a  general  banking,  176,  197. 

prohibited  to  banks,  204,  209,  210. 

engaging  in  trade,  204,  205. 
dealing  in  bank  stock,  204,  205. 
lending  on  land,  204,  206. 
ships,  204,  207. 
goods,  204,  207. 
BY-LAWS,  shareholders  may  make,  40. 
requirements  as  to,  41. 
on  whom  binding,  42. 
copies  to  be  sent  to  shareholders,  45. 
old,  to  be  in  force  until  repealed,  45,  58. 
directors  may  make,  58. 
to'  increase  the  capital  stock,  76. 
to  reduce  the  capital  stock,  79. 
of  Canadian  Bankers'  Association,  437,  440. 
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CALGARY,  Dominion  notes  delivered  at,  146. 

redeemable  at,  147. 
banks  to  redeem  their  notes  at,  168. 
CALLS,  only  those  who  have  paid  can  vote,  76. 
directors  may  make,  by  resolution,  87. 
interval  between,  and  notice  of,  87. 
not  to  exceed  ten  per  cent,  87. 
remedy  in  case  of  non-payment,  95. 
forfeiture  of  shares  for  non-payment,  92. 
action  to  recover,  95. 
by  directors  on  double  liability,  335. 
failure  to  pay  works  forfeiture,  336. 
refusal  to  make,  an  indictable  offence,  368. 
CANADA,  banking  legislation  in  old,  1. 

majority  of  directors  to  be  domiciled  in,  51. 
issue  of  notes  outside,  158. 
agency  charges,  not  at  branches  in,  284. 
CANADA  GAZETTE,  public  notices  in,  16. 

notice  of  opening  stock  books,  24. 

meeting  of  subscribers,  30. 
special  meetings,  71. 
increase  of  capital  stock,  77. 
reduction  of  capital  stock,  80. 
notice  in,  dispensed  with,  83,  84. 
list  of  auditors  to  be  published  in,  132. 
monthly  statements  of  notes  and  gold  in, 

147. 
notice  to  holders  of  bank  notes,  166. 
approval  of  sale  and  purchase  of  a  bank, 
311. 
CANADIAN  BANK  OF  COMMERCE,  purchase  of  other  banks, 

17,  305. 
CANADIAN  BANKERS'  ASSOCIATION,  President  shall  summon 
general  managers,  re  auditors,  130. 
shall  publish  list  of  auditors,  131. 
may  establish  clearing  houses,  220. 
to  appoint  curator  to  suspended  bank,  326,  327,  448. 
may  make  by-laws,  329. 
Act  of  incorporation,  434. 
by-laws  of,  440. 

Monthly  return  of  circulation,  444. 
rules  regulating  clearing  houses,  449. 
regulations  respecting  Central  Gold  Reserves,  456. 
CANCELLATION  of  subscriptions  to  stock,  91. 
CAPITAL  STOCK  of  banks  incorporated  hereafter,  24. 

minimum  amount  for  commencing  business,  30. 
may  be  increased,  76. 
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CAPITAL.  STOCK,  by-law  to  be  approved  by  Treasury  Board,  76. 
allotment  of  unsubscribed,  78. 
may  be  reduced,  79. 
not  to  be  reduced  below  $250,000,  81. 
lost,  to  be  called  for,  90. 
annual  statement  of,  124. 
not  to  be  impaired  by  dividends,  144. 
of  banks,  bank  not  to  lend  upon,  204,  205. 
CASES  CITED,  xiii. 
CASH  RESERVES,  definition  of,  146. 

40  per  cent  to  be  in  Dominion  notes,  146. 
CASHIER,  powers  of,  62. 

powers  of  in  U.  S.,  65. 
title  not  now  used  in  Canada,  66. 
CASTING  VOTE  in  case  of  a  tie,  57,  74. 
CENTRAL  GOLD  RESERVES,  for  extra  issue  of  notes,  150. 

establishment  of  fund,  151. 
Association  by-laws  for,  151. 
inspection  twice  a  year,  152. 
increased  issue  of  notes,  154. 
provision  for  Bank  of  B.N.A.,  156. 
regulations  respecting,  456. 
CERTIFICATE  to  begin  business,   33. 
conditions  as  to,   34. 
if  not  issued,  35. 
for  increase  of  stock,  76. 
for  reduction  of  stock,  79. 
CHAIRMAN  of  meeting  of  shareholders  has  casting  vote,  74. 
CHANGES  in  banks,  recent,  17. 
CHARGES  FOR  COLLECTIONS,  283. 

agency,  284. 
CHARGES  ON  ASSETS,  order  of  340. 
CHARLOTTETOWN,  Dominion  notes  delivered  at,  146. 

redeemable  at,  147. 
banks  to'  redeem  their  notes  at,  168. 
CHARTERS  of  banks  continued  to  July  1st,  1923,  20. 
annulment  of,  by  Court,  21,  209. 
of  new  banks,  23,  374. 
forfeited  by  90  days'  suspension,  332. 
CHEQUE,  a  negotiable  instrument.  187. 

for  collection,  when  to  be  presented.  201. 

deposits  usually  withdrawn  by.  291. 

of  Dominioti  government  to  be  cashed  at  par,  304. 

on  a  bank,  law  as  to,  382. 

definition  of,  383. 

irregularities  in,  384. 

when  issued,  385. 
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CHEQUE,  alteration  of,  386. 

when  drawer  has  no  account,  386. 
provisions  as  to  demand  bills  apply,  387. 
has  no  days  of  grace,  387. 
not  an  assignment  of  funds,  387. 
effect  of  initialling  or  certifying,  388. 
payment  by,  392. 
illustrations  as  to,  393. 
not  presented  in  a  reasonable  time,  401. 
holder  a  creditor  of  the  bank,  403. 
what  is  a  reasonable  time,  403. 
non-business  days  not  counted,  404. 
termination  of  authority  to  pay,  405. 
countermand  of  payment,  405,  407. 
death  of  customer,  405,  408. 
crossing  of,  409. 
crossed  generally,  411. 
specially,  411. 
who  may  cross,  411. 
crossing  is  material,  412. 
crossed  to  more  than  one  bank,  413. 
improper  payment  of  crossed,  413,  414. 
crossed  "  not  negotiable,"  416. 
bank  not  liable  for  paying,  416. 
CHIEF  ACCOUNTANT  to  sign  return  of  daily  circulation,  155. 

monthly  returns,  316. 
special  returns,   319. 
annual  returns,  321. 
CHIEF  OFFICE  of  Bank  of  B.  N.  A.,  23. 
to  be  named  in  Act,  23. 
meeting  of  subscribers  at,  30. 
directors  elected  at,  51. 
special  meeting  of  shareholders  at,  71. 
books  of  subscription  at,  85. 
shares  transferable  at,  100. 
notes  payable  at,  170. 
relation  of  branches  to,  176. 
public  notices  in  newspaper  at,  16,  51,  77,  80,  311. 
CHOSES  IN  ACTION  are  not  goods,  10. 

bank   may   take   assignment   of,    171,    172, 
200,  201. 
CIRCULATION,  what  notes  banks  may  issue  for,  148. 

limit  of  notes  banks  may  issue  for,  149. 
increase  for  moving  cro^s,  154. 
notes  for,  how  to  be  signed,  171. 
penalty  for  over  issue,  346. 
issuing  unauthorized  notes  for,  347. 
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CIRCULATION,  return  of  daily,  380. 

monthly  return  to  Association,  447. 
CIRCULATION  FUND,  definition  of,  9. 

See  Bank  Circulation  Redemption  Fund. 
CIVIL  RIGHTS,  assigned  to  provinces,  287. 
CLAYTON'S  Case,  rule  in,  applied,  289. 
CLEARING  HOUSE,  origin  and  methods,  218. 

where  established  in  Canada,  218. 
crossing  cheques  originated  in,  409. 
Imperial  legislation  respecting,  410. 
Canadian   Bankers'   Associatioli   may   estab- 
lish, 435. 
rules  of  Association  respecting,  449. 
CLERKS,  directors  may  appoint,  59. 

must  give  guarantee  bond,  66. 
COINS,  Canadian,  421. 

legal  tender  in,  422. 
COLLATERAL  SECURITY,  what  bank  may  take  as,  175,  182. 

meaning  of,  182. 
may  become  holder  of,  182. 
holds  surplus  as  trustee,  182. 
when  parties  to  are  sureties,  183. 
release  of  surety,  184. 
sale  of  stock,  etc.,  held  as,  224. 

pledgee's  rights,  225. 
bank  acquiring  warehouse  receipt  as, 
244. 
bill  of  lading  as,  244. 
COLLECTIONS  by  a  bank,  198. 

additional  charge  for,  283. 
COLONY,  issue  of  notes  in  British,  158. 
COMMENCEMENT  of  Act,  1,  372. 
COMMISSION,  none  on  government  cheques,  304. 
COMPANY  STOCK,  bank  dealing  in,  175,  191. 
CONDITIONS  OP  TRANSFER  of  shares,  95. 
CONFEDERATION,  bank  legislation  before,  1. 
CONSENT  OF  OWNER  to  sale  of  pledged  goods,  270. 
CONSIDERATION  for  sale  of  bank's  assets,  307. 
CONSOLIDATING  ACT,  interpretation  of,  4. 
CONSTITUTIONALITY  of  Dominion  legislation,  6. 
CONTENTS,  table  of,  v. 

CONTRACT,  requirements  of  valid,  as  to  sale  of  shares,  105. 
deposits  from  persons  unable  to,  285,  287. 
may  repay  to  such  depositors,  285,  287. 
CONVERSION  of  pledged  goods,  356. 
CORPORATIONS,  bank  may  take  stock,  etc.,  of,  175. 
COUNTERFEIT  NOTES  to  be  stamped,  174. 
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COUNTERMAND  of  payment  of  cheque,  405,  407. 
COUPONS,  as  to  days  of  grace  on,  191. 

bear  interest  from  maturity,  191. 
CROPS,  increased  note  issue  for  moving,  154. 
CROSSED  CHEQUES,  409. 

origin  of,  409. 

not  generally  used  in  Canada,  409. 
criminal  legislation  respecting,  410. 
improper  payment  of,  413. 
payment  of  in  good  faith,  413,  414. 
bank  collecting  for  customer  in  good  faith, 
416. 
CROSSING  of  cheque,  what  constitutes,  411. 

is  a  material  part  of  a  cheque,  412. 
obliterating  is  unlawful,  412. 
"  not  negotiable."  effect  of,  416. 
CROWN,  penalties  to  belong  to,  371. 
CURATOR  to  suspended  bank  defined,  9. 

appointed  by  president  of  Association,  326. 
powers  and  duties  of,  327. 
bank  officers  to  assist,  328. 
to  report  to  Minister,  328. 
remuneration  fixed  by  Judge,  328. 
CURATOR,  Quebec,  defined,  116. 

when  personally  liable,  122. 
CURATORSHIP,  for  transmission  of  shares,  113,  114. 
sufficient  for  deposit  of  $500,  p.  303. 
CURRENCY  ACT,  420. 

CUSTOM  of  banking  must  be  strictly  proved.  219. 
CUSTOMER,  bank  may  pay  bills  of,  made  payable  at  bank,  406. 
receiving  payment  of  crossed  cheque  for,  416. 
who  is,  417. 
DATE  STAMP  on  envelope  prima  facie  correct,  364. 
DEALER,  the  bank  as  a,  175,  178. 
loans  to  wholesale,  258. 
DEATH  of  shareholder,  transmission  by,  107. 
depositor  of  $500  or  under,  303. 
customer  stops  unaccepted  cheque,  405,  408. 
DEBENTURES,  bank  may  deal  in  corporation,  175. 
municipal.  175,  188. 
negotiable  instruments,  190. 
sale  of,  held  as  collateral.  224. 
of  other  corporations,  175,  193. 
DEBT,  bank  may  take  assignment  of,  200,  201. 
two  meanings  of  word,  231. 

M'L.B.A. — 30 
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DEBT  OR  LIABILITY,  meaning  of,  98. 

to  be  paid  before  transfer  of  shares,  95. 
shares  held  for,  221. 

security  taken  at  time  of  contracting,  273. 
"  DEBTS  CONTRACTED,"  meaning  of,  in  Act,  227,  228. 
DECEASE,  transmission  of  shares  by,  114. 
DECIMAL  SYSTEM,  introduction  of,  420. 

accounts  in  decimal  currency,  425. 
DECLARATION  of  transmission  of  shares,  108,  111. 
DEFACEMENT  of  notes,  penalty  for,  349. 
DEFINITION  of  terms  used  in  the  Bank  Act,  7. 

See  Words  and  Phrases. 
DEPOSIT  with  Minister  of  $250,000,  30. 
return  of  by  Minister,  39. 
Canadian  banks,  banks  of,  174. 
receipts,  whether  negotiable  instruments,  187.  295. 
assignable  when  not  negotiable,  188,  296. 
DEPOSITOR  a  creditor  of  the  bank,  289. 

of  $500  or  under,  303. 
DEPOSITS,  annual  statement  of  amount  of,  125. 

statute  of  limitations  not  to  apply,  282. 
bank  may  receive,  284. 

of  $500  from  persons  unable  to  contract,  285,  287. 
principal  function  of  bank,  285. 
become  money  of  bank,  288. 
situs  of,  297. 
in  trust,  payment  of,  299. 
DESTRUCTION  OF  NOTES,  certificate  of,  446. 
DIRECTORS,  number  of,  30. 

election  of,  30,  41,  46,  51. 
qualification  of,  40,  45,  49. 
quorum  of,  40,  44. 

in  case  of  failure  of  election,  41.  56. 
remuneration  of,  41,  44. 
by-law  may  limit  loans  to,  41,  44. 
manage  the  affairs  of  the  bank,  46. 
duties  and  powers  of,  46. 
business  to  be  do'ne  at  meetings,  47. 
acts  of  (le  facto,  binding  on  bank,  47. 
when  bank  liable  for  acts  of,  49. 
majority  to  be  British  subjects  domiciled  in  Can- 
ada, 51. 
those  having  most  votes  are,  53. 
vacancy  in  board,  how  filled,  55. 
president  to  preside  at  meetings.  57. 
may  make  by-laws,  58. 
may  appoint  officers,  clerks,  etc.,  59. 
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DIRECTORS  must  require  officers  to  give  security,  66. 

four  may  call  special  meeting  of  shareliolders,  71. 

special  meeting  to  remove,  72. 

may  fix  rates  for  allotment  of  stock,  77. 

prescribe  places  for  stock  books,  85. 

when  subscriptions  may  be  cancelled  by,  86. 

may  make  calls,  87. 

may  sue  for  calls  or  forfeit  stock,  91. 

remit  forfeiture  or  penalty,  93. 

shall  submit  annual  statement,  124. 

further  statements  if  required,  127. 
shall  not  be  auditors,  134. 
may  declare  dividends,  141. 
when  liable  for  impairing  capital,  144. 
pledging  notes  of  bank,  160. 
may  depute  officer  to  sign  notes,  171. 
may  borrow  for  the  bank,  199. 

making  returns,  when  acting  as  president,  316,  321. 
to  assist  curatoi-,  328. 
to  make  calls  on  double  liability,  335. 
refusing  to  make  calls  an  indictable  offence,  368. 
giving  fraudulent  preference,  an  indictable  offence, 
369. 
DIRECTORS,  PROVISIONAL— See  Provisional  Directors. 
DISCOUNT,  shares  not  to  be  issued  at  a,  88. 

Canadian  banks  are  banks  of,  174. 
paper  and  securities,  bank  may,  175. 
what  it  is  to,  180. 

bank  may  charge  seven  per  cent,  280. 
additional  charge  for  collection  elsewhere,  284. 
Dominion  government  cheques,  not  subject  to,  304. 
DISCOUNTS,  shareholders  may  fix  maximum,  41. 
DIVIDENDS,  where  may  be  made  payable,  141. 
what  receipt  sufficient  for,  118. 
directors  may  declare  quarterly  or  half-yearly,  141. 
public  notice  of,  141. 
on  shares  partly  paid  up,  142. 
when  belong  to  the  purchaser,  142. 
not  subject  to  prescription  or  statute  of  limitations, 

143. 
or  bonus  not  to  impair  capital,  144. 
directors  liable  for  impairing  capital  by,  144. 
when  may  exceed  eight  per  cent,  145. 
lien  of  bank  on  unpaid,  221. 
unpaid  for  five  years,  return  of,  319. 
DOCUMENT  OP  TITLE,  agent  in  possession  of,  171. 

who  is  deemed  possessor  of,  171. 
what  is  included  in,  172. 
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DOMINION  banking  legislation  upheld,  6. 

securities,  bank  may  deal  in,  175. 
'  government  cheques  to  be  cashed  at  par,  304. 

ranks  second  on  assets,  341. 
DOMINION  NOTES,  counterfeit,  to  be  so  stamped,  107. 

forty  per  cent  of  cash  reserves  to  be  in,  146. 
where  may  be  exchanged  for  specie,  146. 
Act,  R.  S.  C.  c.  27,  146,  431. 
where  redeemable,  147. 
provincial  tax  on,  valid,  147. 
payment  of  $100  in,  if  requested,  170. 
sterilization  of,  170. 
Act,   431. 

are  a  legal  tender,  431. 
issue  and  redemption  of,  431. 
monthly  statement  of.  433. 
agencies  for  redemption,  433. 
DOUBLE  LIABILITY  of  shareholders,  notice  in  stock  books,  25, 

87. 
in  case  of  insolvency,  330. 
charter  continues  to  enforce,  335. 
when  directors  are  to  make  calls  on,  335. 
enforcement  under  Winding-up  Act,  336. 
forfeiture  for  non-payment  of,  336. 
punishment  of  directors  for  not  enforcing, 

368. 
liability  of  ex-shareholders,  338. 
DRAFTS  UNPAID  for  five  years,  return  of,  320. 
DUTIES  AND  POWERS  of  president,  54. 

bank  officers,  59. 
illustrations.  60. 
DUTY  of  bank  to  pay  cheque,  405. 

termination  of,  405. 
ELECTION  of  directors,  13,  30,  51. 
may  be  set  aside,  53. 
in  case  of  a  tie,  53. 
president  and  vice-president,  54. 
If  not  made  on  day  appointed.  56. 
EQUITY  OF  REDEMPTION,  bank  getting  release  of,  237. 
ESTOPPEL  as  to  entries  in  pass-book,  292. 
EXCHANGE  of  securities  on  goods,  279. 
EXECUTION,  sale  of  shares  under  writ  of,  106. 

purchase  of  debtor's  land  sold  under,  235. 
EXECUTOR,  when  personally  liable  on  shares,  122,  123. 
declaration  of  transmission  by  will,  113. 
foreign,  recognized,  116,  117. 
EXPENSES  of  organization.  36. 
EX-SHAREHOLDERS,  liability  of,  338. 
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EXTENSION  of  bank  charters,  20,  21. 
FACTORS  ACT,  Ontario,  255. 

Imperial,  1877,  15. 
1889,  255. 
powers  of  agents  under.  255. 
FAILURE  TO  ELECT  directors  at  annual  meeting,  56. 
FALSE  NUMBER,  selling  shares  by,  345. 
FALSE  STATEMENT  in  warehouse  receipt,  etc..  355. 

returns,  etc.,  364. 
FARMER,  definition  of,  10. 

loans  to.  On  security  of  grain,  259. 
FORECLOSURE,  bank  may  procure,  237. 

FOREIGN  EXECUTORS,  assignees,  etc.,  recognized,  114,  117,  303. 
FOREIGN  public  securities,  bank  may  deal  in.  175. 
FORFEITURE  of  stock  for  non-payment,  91. 
sale  of  forfeited  shares.  92. 
directors  or  shareholders  may  remit,  93. 
procedure  must  be  regular,  93. 
of  charter  for  prohibited  business.  209. 
of  bank  lands  if  not  sold,  239. 
by  shareholders  on  winding  up.  336. 
of  charter  by  insolvency,  332. 
of  stock  does  not  free  from  liability,  339. 
FORGED  ENDORSEMENT,  payment  of  cheque  on.  388. 
FORM  of  Act  of  incorporation  of  new  banks,  374. 
security  under  sec.  88,  p.  375. 
mdnthly  returns,  376. 
return  of  circulation,  380. 
unpaid  dividends,  etc..  381. 
FRACTION  of  shares  not  allotted.  78. 
FRAUDULENT  PREFERENCE  to  creditors,  369. 
FREE  BANKING  ACT,  1. 

FURTHER  statements,  shareholders  may  require,  127. 
GAZETTE,  see  Canada  Gazette. 

GENERAL  BANKING  BUSINESS,  banks  may  do.  176,  197. 
GENERAL  MANAGER,  appointed  by  directors.  59. 
powers  of,  60. 
formerly  called  cashier,  66. 
must  give  security,  66. 
not  to  vote  or  hold  a  proxy,  75. 
execute  transfer  of  forfeited  shares  sold, 
92. 
sales     under     execu- 
tion, 106. 
to  sign  monthly  returns,  316. 
special  returns,  319. 
annual  returns.  321. 
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GENERAL    MANAGER,    issuing    notes    during    suspension,    an 

offence,  350. 
pledging  notes,  fine,  351. 
issuing  notes    fraudulently,  an    offence, 

351. 
not  attaching  reports,  352. 
negligently  making  false  statement,  364. 
giving    creditor    fraudulent    preference, 
369. 
GIFT,  offering  or  accepting,  an  offence,  344. 
GOLD  COIN,  received  for  central  gold  reserves,  151. 

inspection  of  amount  held  by  trustees,  153. 
bank  may  deal  in,  175. 
GOODS,  WARES  AND  MERCHANDISE,  definition  of,  10. 

bank  not  to  lend  on,  175,  204. 

deal  in,  175,  204,  205. 
covered  by  warehouse  receipt,  244. 

bill  of  lading,  244. 
title  of  owner  vests  in  bank,  244. 
possession  of,  by  agent,  253. 
of     wholesale     purchaser,     shipper, 
dealer  or  manufacturer,  security 
on,  258. 
form  of  security  under  sec.  88,  263. 
produced  from  pledged  goods,  266. 
sale  of,  for  non-payment  of  debt,  269. 
depriving   bank    of    pledged    goods, 
356. 
GOVERNOR  IN  COUNCIL,  approval  of  sale  of  bank,  309. 

increase  of  stock,  309. 
effect  of,  314. 
remission     of     penalties, 
371. 
GOVERNMENT,  securities,  bank  may  deal  in,  175.  196. 

cheques  (Dominion)  to  be  cashed  at  par,  304. 
approval  of  sale  of  a  bank,  309. 
Dominion,  ranks  second  on  assets,  341 
Provincial  ranks  third  on  assets,  341. 
GUARANTEE  and  pension  funds,  45,  58,  71. 

by-laws  respecting,  continued  in  force,  58. 
managers  and  olher  officers  must  give,  66. 
illustrations  of  liability  on  bonds.  67-70. 
payment  of  goods,  a  bank  may,  199. 
GUARDIAN,  when  personally  liable  on  shares,  122,  123. 
HALF-YEARLY  DIVIDENDS  may  be  declared,  141. 
HALIFAX,  Dominion  notes  delivered  at,  146. 

redeemable  at,  147. 
banks  to  redeem  their  notes  at,  168. 
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HEIRSHIP,  letters  of  verification  of,  114,  115,  303. 
HOLDER  OF  CHEQUE,  when  creditor  of  bank,  403. 
HOLIDAYS,  bank,  216. 
HONORARY  PRESIDENT,  not  included  in  president,  11. 

directors  may  elect,  54. 
HOURS,  BANKING,  217. 

HYPOTHECATION  of  notes  by  bank  prohibited,  160. 
HYPOTHEQUES,  bank  not  to  lend  upon,  204. 

may  take  as  additional  security,  227. 
IMMOVABLE  PROPERTY,  bank  not  to  lend  on,  204,  206,  358. 

acquired  for  use  of  bank,  226. 
mortgages  on,  as  additional  security, 

227. 
bank  may  purchase  debtor's,  235. 

hold  only  for  seven  years, 
238. 
IMPAIRMENT  OF  CAPITAL,  calls  in  case  of,  90. 
IMPRISONMENT  for  offering  or  accepting  gift,  844. 

issuing  notes  during  suspension,  350. 
pledging  notes  of  bank,  351. 
issuing  notes  fraudulently,  351. 
false  statement,  355. 
depriving  bank  of  pledged  goods,  356. 
wilfully  false  statement,  364. 
not  making  calls,  368. 
fraudulent  preference,  369. 
committing  an  offence  against  the  Act,  371. 
INCORPORATION  and  organizatioli  of  new  banks.  23. 
form  of  Act  for,  23. 
of  Canadian  Bankers'  Association,  434. 
INCREASE  OF  CAPITAL  STOCK.  77. 
INDICTABLE  Offence — See  Offence. 
INSOLVENCY  of  bank,  332. 

suspension  for  90  days  constitutes,  332. 
charter  remains  in  force,  335. 
calls  in  case  of,  335. 
INSOLVENT  BANK,  notes  bear  interest  from  suspension,  164. 

Minister  pays  from  Circulation  Fund, 
165. 
suspension  for  90  days  constitutes  bank,  332. 
INSTALMENTS,  provisional  directors  may  sue  for,  25. 

directors  may  sue  for,  91. 
INTEREST  on  bank  notes,  after  suspension,  164. 

ceases  on  notice  on  date  fixed  for  payment,  165. 
bank  may  charge  seven  per  cent,  280. 

to  make  quarterly  return  of  rates  charged,  280. 
may  allow  any  rate  of,  282. 
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INTEREST,  effect  of  contract  for  over  7  per  cent,  281. 
action  to  recoVer  back  excessive,  281. 
Statute  of  Limitations  not  to  apply  to,  282. 
not  payable  unless  agreed,  287. 
return  of,  not  paid  for  5  years,  319. 
INTERNAL  REGULATIONS  of  bank,  40. 
INTERVAL  BETWEEN  CALLS,  87. 

INTESTATE,  when  named,  administrator  not  liable,  122. 
ISSUE  AND  CIRCULATION  of  notes,  148. 
not  during  suspension,  148. 
limit  of,  149. 

by  Bank  of  British  North  America,  156. 
of  sterling  notes  in  British  colonies,  158. 
JOINT  holders  of  shares,  how  they  may  vote,  75. 

depositors,  withdrawal  of  money,  299. 
LAND,  bank  not  to  lend  money  on.  204,  206,  358. 
may  acquire  for  its  own  use,  226. 
may  take  mortgage  as  additional  security,  227. 

illustrations,  231. 
may  purchase  debtor's.  235. 
may  hold  only  for  seven  years,  238. 
LEASE  of  debtor's  premises,  bank  may  acquire,  210. 
LEGAL  TENDER,  bank  notes  not,  171. 

in  coins,  how  to  be  made,  422. 
LEGISLATION  on  banking  before  Confederation,  1,  2. 
by  Dominion  Parliament,  2,  5. 
by  Provincial  legislatures  taxing  banks,  7. 
to  create  new  banks,  23. 
for  reduction  of  capital  stock,  81. 
of  Ontario  and  Quebec  as  to  warehouse  receipts, 
246. 
LETTER  OF  CREDIT,  not  a  negotiable  instrument.  197. 

liability  of  bank  under,  202. 
LETTERS  OF  ADMINISTRATION  on  transmission,  114. 

foreign  sufficient  for  transmission,  114,  116. 
for  deposit  of  $500  or  under,  303. 
LETTERS  OF  VERIFICATION  of  heirship  in  Quebec,  114,  115, 

303. 
LIABILITIES,  annual  statement  of,  124. 
monthly  return  of,  316. 
schedule  of,  376. 
LIABILITY  of  bank  for  torts  of  directors,  49. 
on  guarantee  bonds,  67-70. 
not  diminished  by  reduction  of  stock,  81, 
of  shareholder,  when  i)ersonal,  122. 
bank  has  lien  on  stock  for  any,  221. 
meaning  of,  222. 
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LIABILITY,  double,  of  shareholders,  330. 

of  directors  not  diminished  by  insolvency,  338. 
of  ex-shareholders,  338. 
LICENSES,  loans  on  timber,  240. 
LIEN  to  be  paid  before  transfer  of  shares,  106. 
banker's,  defined,  210. 

illustrations,  212. 
of  bank  on  its  own  shares,  221. 
LIMITATIONS,  Statute  of.  not  to  apply  to  dividends,  143. 

deposits,  282. 
LIQUIDATION  of  bank  by  directors,  335. 
LIQUIDATORS,  bank  may  lend  money  to.  241. 

to  pay  Minister  unclaimed  moneys,  323. 

money  for  notes  not  presented, 
325. 
under  Winding-up  Act,  336,  337. 
LIST  of  transfers  to  be  made  up  daily,  104. 

shareholders,  to  Minister  annually,  322. 
LOANS,  shareholders  may  fix  maximum  of,  41. 

on  notes  not  recoverable  from  banks,  160. 
what,  banks  may  make,  175. 
on  standing  timber,  240. 
on  timber  licenses.  240. 
for  building  vessels,  243. 

to  wholesale  purchasers,  shippers  or  dealers,  258. 
to  farmers  on  grain,  259. 
to  wholesale  manufacturers,  259. 
LOST  CAPITAL,  calls  in  case  of,  90. 

MACHINERY,  certain  names  impressed  on  notes  by,  173. 
MAJORITY  of  directors  a  quorum  if  no  by-law.  44. 
votes  at  meeting  governs,  74. 
joint  holders  of  shares  may  name  attorney,  75. 
total  shares  necessary  for  reduction,  80.    • 
trustees  may  withdraw  deposits,  299. 
joint  depositors  may  withdraw  money,  299. 
MANAGER  of  bank  appointed  by  directors,  59. 
powers  of,  60-64. 
must  give  security,  66. 
not  to  vote  or  hold  a  proxy,  75. 
See  General  Manager. 
MANUFACTURE    of    goods    covered    by    warehouse    receipt    or 

security,  266. 
MANUFACTURER,  definition  of,  11. 

loans  to  wholesale,  258. 
MARRIAGE,  transmission  of  shares  by,  108. 
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MEETING  for  organization  of  bank,  29. 

annual  general,  of  shareholders,  40. 
of  directors,  57,  58. 
business  at  regularly  constituted,  58. 
special  general,  of  shareholders,  71. 
who'  may  call,  notice,  71. 
statement  to  be  laid  before  annual,  124. 
MERCANTILE  LAW  AMENDMENT  ACT,  246,  392. 
MERGER  of  banks,  17,  305. 
MINIMUM  CAPITAL  of  banks  hereafter,  24. 

subscribed,  to  commence  business,  30. 
payment  of,  for  organization,  30. 
MINISTER,  definition  of  in  Act,  11. 

of  Finance,  $250,000  capital  td  be  paid  to,  29. 

return  of  amount  to  bank  by,  39. 

to  furnish  Dominion  notes  for  gold,  146. 

holds  Circulation  Fund,  161. 

to  receive  5  per  cent,  of  circulation,  161. 

may  redeem  notes  of  insolvent  bank.  161. 

monthly  returns  to.  316. 

may  call  for  special  returns,  318. 

annual  returns  to,  319. 

to  receive  unclaimed  moneys  on  winding  up.  323. 

moneys  for   outstanding  notes   on   wind- 
ing up,  325. 
may  sue  for  penalties,  371. 
MINT,  Ottawa  branch  of  Royal,  422. 
MONEY,  calls  to  be  paid  in,  87,  88. 
deposit  in  bank  is,  289. 
due  depositor  is  assignable,  291. 

may  be  attached,  291. 
other  bills  not  to  circulate  as,  347. 
MONTHLY  RETURNS  by  banks.  316. 

penalty  for  not  making,  359. 
MONTREAL,  chief  office  of  Bank  of  B.  N.  A.  at,  23! 
Dominion  notes  delivered  at,  148. 

redeemable  at,  147. 
banks  to  redeem  their  notes  at,  168. 
central  gold  reserves  held  at,  456. 
MORTGAGE,  bank  may  not  lend  money  on,  204,  206. 

bank  may  take  only  as  additional  security,  227. 
on  personal  property  as  on  real,  227. 
illustrations  of  banks  holding,  231. 
on  vessels,  as  additional  security,  230. 
bank  may  purchase  lands  under,  235. 

exercise  power  of  sale  in,  235. 
for  aid  in  building  a  vessel,  243. 
mav  deal  therein  as  an  individual,  243. 
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MOVING  OF  CROPS,  extra  issue  of  notes  for,  154. 
MUNICIPAL  Acts  of  different  provinces,  189,  190. 

debentures,  bank  may  deal  in,  175,  188. 
negotiability  of,  188. 
coupons  of,  191. 
MUTILATION  of  notes,  349. 
NEGOTIABLE  securities,  bank  may  deal  in  or  discount,  175,  185. 

instruments,  meaning  of.  185. 
NEGOTIATION  of  bill  received  as  collateral,  182. 
security  at  time  of,  273. 
defined,  274. 
NEW  BANKS  in  1906,  17. 

since  1906,  18,  19. 
NEW  BRUNSWICK,  banking  law  before  1867,  1. 
NEWFOUNDLAND,  Canadian  banks  in,  160. 
NEWSPAPER,  public  notice  to  be  given  in,  16. 
notice  of  annual  meeting  in,  51. 
increase  of  stock  in,  76. 
reduction  of  stock  in,  79. 
redemption  of  notes  in.  164. 
sale  of  pledged  goods  in,  270. 
both  English  and  French  in  Quebec,  270. 
approval  of  the  sale  of  a  bank,  311. 
NON-PAYMENT  of  calls,  remedy  for,  91,  92. 

of  debt,  securities  may  be  sold.  269,  271. 
NORTHERN  CROWN  BANK,  18. 

"  NOT  NEGOTIABLE  "  on  crossed  cheque,  411.  412,  416. 
NOTARIAL  COPY  of  Quebec  will,  sufficient  for  transmission  of 

shares,  114. 
NOTES  issued  by  banks  for  circulation.  148. 

when  consent  of  curator  necessary,  148. 

when  certificate  of  Treasury  Board  necessary,  148. 

5  dollars,  or  multiple  thereof,  148. 

aggregate  amount  of,  allowed,  149. 

extra  amount  for  moving  crops,  154. 

issue  of  sterling  notes  outside  Canada,  158. 

pledging,  prohibited,  160. 

when  payable  from  Circulation  Fund,  163. 

of  suspended  bank  bear  interest,  164. 

at  par  throughout  Canada,  168. 

to  be  redeemed  in  each  province,  168. 

no  payment  in  unclean  or  torn,  170. 

not  a  legal  tender,  171. 

not  under  seal,  binding  on  bank,  171. 

who  are  to  sign  for  bank,  171. 

counterfeit  to  be  stamped,  174. 

outstanding  on  winding-up,  325. 

a  first  charge  on  assets,  340. 

penalties  for  over-issue  of,  346. 
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NOTICE  of  calls,  16,  87.    See  Public  Notice, 
annual  meeting  by  mail.  51. 
allotment  to  be  mailed,  78. 
sale  of  shares  under  lien,  221. 
sale  of  pledged  goods,  270. 
to  shareholders  of  selling  bank,  308. 
customer's  death  stops  payment  of  cheque,  405,  408. 
NOVA  SCOTIA,  banking  law  before  1867,  1. 
NUMBER  of  banks  in  Canada,  19. 
of  directors,  30. 

shares  may  have  distinguishing,  105. 
NUMBERING  SHARES  optional,  105. 

not  adopted  by  banks,  106. 
OFFENCE,  payment  of  services  before  certificate,  342. 
offering  or  accepting  gift,  344. 
commencing  business  without  certificate,  345. 
selling  shares  by  false  number,  345. 
other  than  registered  owner  selling  shares,  346. 
Issuing  notes  during  suspension,  350. 
issuing  notes  fraudulently.  351. 
making  false  statement  in  warehouse  receipt,  bill  of 

lading  or  security,  355. 
depriving  bank  of  pledged  goods,  356. 
paying  debts  during  suspension,  359. 
wilfully  making  false  statement,  364. 
director  refusing  to  make  calls,  368. 
giving  undue  preference  to  creditors,  369. 
using  title  of  "  bank,"  etc.,  without  authority,  369. 
punishment  for  committing.  371. 
OFFICERS  of  a  bank,  directors  may  appoint,  59. 
who  are  included  in  term,  60. 
powers  of  various,  60,  65. 

illustrations  of,  60. 
must  give  security.  66. 
must  stamp  counterfeit  notes,  174. 
issuing  notes  during  suspension,  350. 
making  false  statement,  364. 
giving  fraudulent  preference,  369. 
ONTARIO  legislation  on  warehouse  receipts,  246. 
municipal  debentures,  189. 
powers  of  agents  under  Factors  Act  of,  255. 
OPENING  of  stock  books.  24,  85. 
ORDER  IN  COI^NCIL,  approval  of  sale  of  bank,  309. 

of  increase  of  stock,  309. 
effect  of,  314. 

remission  of  penalties,  371. 
ORGANIZATION  of  a  bank,  24.  30.  36. 

preliminary  expenses.  36,  37. 
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OUTSTANDING  NOTES,  funds  for,  to  be  paid  to  Minister,  325. 

on  winding-up,  325. 
OVERDUE  DEBTS  in  annual  statement,  126. 
OWNER,  none  but  registered,  can  sell  shares,  105,  345. 
warehouse  receipt  gives  rights  of.  244. 
where  previous  holder  is  agent  of,  253. 
paying  debt,  entitled  to  re-transfer,  254. 
security  under  sec.  88  to  be  given  only  by,  263. 
consent  of,  to  sale  of  goods,  270. 
PAPER  MONEY  in  B.  N.  A.  Act,  6. 
PAR,  bank  notes  circulate  at,  168. 

a  bank  to  take  its  own  notes  at,  169. 
Dominion  government  cheques  to  be  cashed  at,  304. 
PARLIAMENT,  jurisdiction  of,  as  to  banking,  2. 
incorporation  of  new  banks,  23. 
Act  to  reduce  capital.  81. 
list  of  shareholders  to  be  laid  before,  323. 
PASS-BOOKS,  effect  of  entries  in,  292. 

law  not  settled  as  to,  293. 
PAYMENT  in  part  in  Dominion   notes,   170. 
to  depositors,  285.  290. 
of  trust  deposits,  299. 
of  notes  first  charge  on  assets.  340. 
PENALTIES  rank  last  on  bank  assets,  341. 
how  to  be  recovered,  371. 
to  belong  to  the  Crown,  371. 
may  be  remitted  by  Governor  in  Council,  371. 
PENALTY  for  non-payment  of  calls,  92. 

not  holding  sufficient  Dominion  notes,  346. 
over-issue  of  notes.  346. 
issuing  bills,  etc.,  as  money,  347. 
defacing  notes,  349. 
suspended  bank  issuing  notes,  350. 
issuing  notes  fraudulently,  351. 
pledging  notes,  352. 
violation  of  sees.  86  to  90,  353. 
depriving  bank  of  pledged  goods,  356. 
as  to  sale  of  pledged  shares,  357. 
bank  doing  prohibited  business,  358. 
not  sending  monthly  returns,  359. 

returns  of  excessive  issue,  360. 
returns  of  real  estate.  360. 

interest  rates,  361. 
special  returns,  361. 
list  of  unpaid  certified  cheques,  362. 
shareholders.  362. 
unpaid  dividends,  etc.,  363. 
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PENSION  FUND,  shareholders  may  authorize,  45. 
by-laws  to  remain  in  force,  78. 
PERSONAL  property,  bank  shares  are,  84. 

bank  may  take  mortgage  as  collateral,  227. 
liability  of  trustees,  executors,  etc.,  122. 
PLEDGEE,  right  of,  to  sell  pledge,  225. 

ranking  with  unpaid  vendor,  267,  269. 
PLEDGING  NOTES  by  bank  prohibited,  160,  359. 

as  collateral  security  is  a  negotiation,  182. 
POSSESSOR  of  goods  or  documents  of  title,  253. 
POST  OFFICE  money  order  not  a  negotiable  instrument,  197. 

stamp  prima  facie  correct  date,  363. 
POWER  OF  SALE,  bank  may  exercise,  235. 

acquire  property  under,  237. 
POWERS  of  various  bank  officers,  60. 
PREFERENCE  of  bank  over  unpaid  vendor.  267,  269. 

fraudulent,  of  creditor  by  officer  of  bank,  369. 
PRELIMINARY  EXPENSES,  premature  payment  of,  342. 
PREMIUM  on  unsubscribed  stock,  78. 
divided  among  owners,  78. 
PRESCRIPTION  not  to  apply  to  dividends,  143. 

deposits  or  interest,  282. 
PRESENTMENT  of  cheque  in  a  reasonable  time,  403. 
PRESIDENT  does  not  include  honorary  president,  11. 
shareholders  fix  remuneration  of,  41. 
election  of,  by  directors,  54. 

honorary,  54. 
duties  assigned  by  Act,  54. 
vacancy  in  office  of,  56. 
to  preside  at  meetings  of  directors,  57. 
has  double  or  casting  vote  in  case  of  a  tie,  57. 
special  meeting  of  shareholders  to  remove,  72. 
to  transfer  shares  sold  at  auction,  92. 

under  execution,  106. 
for  debt,  221. 
to  sign  notes  of  the  bank,  171. 

the  monthly  returns,  316. 
special  returns,  319. 
annual  returns.  321. 
pledging  notes  of  bank.  351. 
issuing  notes  fraudulently.  351. 
concurring  in  false  statement,  364. 
giving  fraudulent  preference  to  creditor,  369. 
PRINCE  EDWARD  ISLAND,  banking  law  before  1873,  2. 
PROBATE  of  will  to  be  left  with  bank,  113,  114. 

ancillary  not  required  for  transmission  of  shares,  114, 

116. 
for  deposit  under  $500,  303. 
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PRODUCTS  of  agriculture,  etc.,  defined,  11. 
of  the  forest,  defined,  12,  258. 
of  the  sea,  etc.,  defined,  12,  258. 
loans  to  wholesale  dealers  of,  258. 
PROFIT  AND  LOSS  account  at  annual  meeting,  126. 

to  be  mailed  to  shareholders.  127. 
to  be  annexed  to  auditors'  report,  352. 
PROFITS  in  case  of  impaired  capital,  90. 
annual  statement  of,  126. 

division  of,  when  may  exceed  8  per  cent,  145. 
PROHIBITED  BUSINESS  to  banks.  204. 

result  of  engaging  in,  209,  210. 
PROMISE,  WRITTEN,  to  give  security,  273,  276. 
PROMISSORY  NOTES,  bank  may  deal  in,  175,  178. 

discounting,  by  bank,  175,  180. 
PROVINCIAL  taxation  of  banks  upheld.  7. 
registers  may  be  kept,  99. 
securities,  bank  may  deal  in,  175. 
government  ranks  third  on  assets,  341. 
PROVISIONAL  DIRECTORS  to  be  named  in  Act,  23. 

number  and  term  of  office,  24. 
may  open  stock  books,  24. 
general  duties  of,  25. 
may  sue  for  instalments,  25. 
no  power  to  fill  vacancies,  29. 
must    call    first    meeting    of    sub- 
scribers, 29. 
must  pay  $250,000  to  the  Minister, 

30. 
money    returned    if    no    certificate 

granted,  39. 
balance  distributed  to  subscribers, 
38. 
PROXIES,  shareholders  may  make  by-law  as  to,  40,  43. 

valid  for  only  one  year,  75. 
PROXY  may  be  signed  in  blank,  43. 
shareholders  may  vote  by,  75. 
who  may  act  as,  75. 
PUBLIC  AUCTION,  sale  of  forfeited  shares  by,  92. 

shares  under  lien,  221,  223. 
collaterals  by,  224. 
pledged  goods  by,  270,  272. 
PUBLIC  NOTICE,  how  to  be  given,  15. 

opening  stock  books.  24. 

first  meeting  of  subscribers,  30. 

annual  meeting,  51. 

special  general  meeting  of  shareholders,  71. 
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PUBLIC  NOTICE,  increase  of  stock,  77. 
reduction  of  stock.  80. 
sale  of  forfeited  shares,  92. 
dividends  declared,  141. 
PUBLIC  SECURITIES,  bank  may  deal  in,  175. 
PURCHASE  of  lands  under  mortgage,  235. 
vessel  under  mortgage,  243. 
a  bank's  assets  by  another  bank,  305. 
consideration   for,    307. 
approval  by  selling  bank,  308. 

purchasing  bank,  309. 
government,  309. 
conditions  of  approval,  310,  311. 
PURCHASER  of  shares  sold    under  lien,  221. 

products,  loans  to  wholesale,  258,  260. 
QUALIFICATION  of  directors,  40,  45. 
QUARTERLY  DIVIDENDS  may  be  declared,  141. 
QUEBEC  taxation  of  banks  upheld,  7. 

law  as  to  married  women  in,  112. 
notarial  copy  of  will,  114. 

letters  of  verification  of  heirship,  114,  115,  303. 
law  in  case  of  intestacy,  115. 
as  to  minors,  etc.,  115. 
curators,  116. 
foreign  executors,  116. 

power  of  sale  in  mortgage  unknown  in,  237. 
agents  and  factors,  255. 
ranking  of  unpaid  vendof  in,  267. 
payment  to  joint  and  several  creditors,  301. 
QUORUM  at  meeting  of  provisional  directors,  27. 
subscribers.  32. 
directors,  40,  56. 
shareholders,  52. 
RANCHER  not  a  wholesale  dealer,  261. 
RATIFICATION,  bank  may  become  liable  by,  49. 
REAL  ESTATE,  bank  not  to  lend  money  on,  204. 

may  acquire  for  its  own  use,  226. 

must  make  return  of,  226. 

may  take  mortgage  as  additional  security, 

227. 
may  purchase  debtor's,  235. 

sell  under  power  of  sale,  235. 
acquire  title  as  individuals,  237. 
hold  only  for  7  years,  238. 
REASONABLE  TIME,  cheque  to  be  presented  in,  401. 

what  is,  for  a  cheque,  403. 
RECEIPTS,  deposit,  whether  negotiable,  295. 
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RECEIVERS,  loans  to,  241. 

definition  of,  242. 
REDEMPTION  of  notes  of  insolvent  bank.  164. 

at  par  in  each  province,  168. 
RE-DIVISION  of  bank  shares,  82. 

must  be  $100  each,  82. 
REDUCTION  of  capital  stock,  79. 

majority  of  total  shares  necessary,  80. 
statements  necessary  to  secure,  80. 
effect  of.  81. 
legislation  for,  81. 
REGINA,  Dominion  notes  delivered  at,  146. 
redeemable  at.  147. 
banks  to  redeem  their  notes  at,  168. 
REGISTERS,  stock,  to  be  kept,  95. 

all  transfers  to  be  entered.  95. 
provincial  may  be  kept,  99. 
REGISTERED  LETTER,  notice  of  sale  of  pledged  property,  270- 
REGISTERED  OWNER  of  shares  alone  can  sell,  109,  346. 
REGULATIONS,  internal,  by-laws  for,  40. 
REMUNERATION  of  directors.  41.  44. 
auditors,  136,  140. 
curator  to  suspended  bank,  328. 
RENEWAL  of  bill  or  debt  not  to  affect  security,  273.  278. 
REPEAL  of  previous  Bank  Acts,  372. 
REPORT  OF  AUDITOR  to  shareholders.  138. 
to  Minister,   140. 

to  be  annexed  to  annual  statement,  352- 
RESERVES  necessary  for  dividend  over  eight  per  cent,  145. 
40  per  cent  in  Dominion  notes,  146. 
three  kinds  of.  146. 
cash.  146. 

penalty  for  holding  less,  346. 
central  gold.  151. 
RESOLUTION  of  directors,  calls  to  be  made  by,  87. 
REST— See  Reserves. 

RETURNS,  impairment  of  capital,  to  be  stated  in  next,  90. 
monthly,  of  daily  excess  circulation,  155. 

under  Schedule  E.  155,  380. 
of  real  estate  of  bank.  226. 
monthly,  under  Schedule  D,  316.  359.  376. 
how  to  be  signed.  316. 
special,  may  be  called  for,  318,  361. 
annual,  by  bank,  319. 
dividends  unpaid  for  five  years.  319. 
unpaid  drafts.  320. 

M'L.B.A. — .31  + 
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RETURNS,  declaration  under  Schedule  F,  321,  381. 
list  of  shareholders,  322. 
curator  to  make,  for  suspended  bank,  328. 
penalty  for  neglect,  359,  360,  361,  362,  363. 
making  wilfully  false  statement  in,  364. 
REVOCATION  of  authority  to  pay  cheque,  405. 
ROYAL  MINT,  Ottawa  branch  established,  422. 
SALARIES  of  officers  and  clerks  fixed  by  directors,  59. 
SALE  to  be  by  auction  as  a  rule,  92,  235,  270. 
of  forfeited  shares,  92. 

shares  under  execution,  106. 

requirements  for,  valid,  105. 

shares  held  under  lien,  221,  357. 

securities  held  as  collateral,  224,  269. 

bank  premises,  226. 

mortgaged  lands  by  bank.  227. 

goods  covered  by  warehouse  receipt,  etc.,  269. 

a  bank's  assets  to  another  bank,  305. 

consent  of  Minister,  306. 

approval  by  shareholders,  308,  309. 

Governor  in  Council,  310,  311. 
shares  by  false  number,  343. 

other  than  registered  owner,  344. 
SCHEDULE  A  to  Bank  Act.  16,  17.  20,  373. 
SCHEDULE  B  to  Bank  Act,  23. 

form  of,  374. 
SCHEDULE  C  to  Bank  Act,  263. 
changes  in,  264. 
form  of.  375. 
SCHEDULE  D  to  Bank  Act,  316. 

form  of,  376. 
SCHEDULE  E  to  Bank  Act,  155,  156. 

form  of,  380. 
SCHEDULE  F  to  Bank  Act,  321. 

form  of,  381. 
SCRUTINEERS,  appointment  of,  32,  73. 
SEAL,  agreement  under,  to  take  shares,  28. 
by-laws  to  be  under,  41. 
contracts  of  bank  under,  60,  61. 
SECRECY  of  bank  accounts,  128. 

old  section  56  repealed,  128. 
SECURITIES,  bank  may  deal   in  government  and  other  public, 
175.  185. 
negotiable,  defined,  185. 

received  by  banks  from  agents,  trustees,  etc.,  214. 
held  as  collateral.  224. 
right  to  dispose  of.  224. 
sale  of,  on  non-payment  of  debt,  269. 
right  to  exchange,  279. 
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SECURITY,  manager  and  other  officers  must  give,  66. 

what  bank  may  take  as  collateral.  175,  182. 
from  wholesale  purchaser  or  shipper  on  goods,  258. 
farmer  on  grain,  259. 
wholesale  manufacturer  on  goods,  259. 
under  section  88,  by  owner,  263. 
form  of,  Schedule  C.  263,  375. 
may  be  "  to  the  like  effect,"  263. 
equivalent  to  warehouse  receipt,  265. 
wages  for  three  months  rank  before,  265. 
goods  manufactured  from,  266. 
preference  over  unpaid  vendor,  267. 
sale  of  goods  covered  by,  269. 
when  bank  may  acquire,  273. 
written  promise  to  give.  273,  276. 
may  be  exchanged  for  bill  of  lading,  279. 
fraudulently  giving  to  creditor,  369. 
SELLING  BANK,  agreement  submitted  to  shareholders,  308. 

consent  of  two-thirds  of  stock  necessary,  308. 
to  cease  business,  315. 
SHAREHOLDERS  may  make  by-laws  to  regulate  bank,  40. 
fix  date  of  annual  meeting,  40. 
regulate  proxies,  40. 
fix  number  of  directors,  40. 
qualification  of  directors,  40. 
remuneration  of  directors,  41. 
maximum  discounts,  41. 
'authorize  guarantee  and  pension  funds, 
44. 
elect  directors  at  annual  meeting,  51. 
annual  meeting  at  chief  office,  51. 
special  general  meeting  of,  71. 
called  by  directors  or  shareholders,  71. 
majority  may  remove  directors,  72. 
vote  by  ballot,  73. 
have  one  vote  for  each  share,  73. 
majority  of  shares  voting  governs,  74. 
may  vote  by  proxy,  75. 
in  arrear  for  calls  cannot  vote,  76. 
may  vote  increased  capital  stock,  76. 
allotment  of  unsubscribed  stock  to,  77. 
reduction  of  capital  stock  by,  79. 
liable  for  shares  issued  as  paid  up.  88. 
refusing  or  neglecting  to  pay  calls,  91. 
may  remit  penalty  or  forfeiture,  93. 
when  personally  liable  on  stock.  122. 
may  require  further  statements,  127. 
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SHAREHOLDERS,  approval  of  sale  and  purchase  of  a  bank,  305. 
two-thirds  of  stock  of  selling  bank,  required 

308. 
list  of,  to  be  sent  annually  to  Minister,  320. 

laid  before  Parliament,  323. 
double  liability  of,  330. 
meaning  of  term.  331. 
liable  for  sixty  days  after  transfer,  338. 
SHAREHOLDERS'  AUDIT,  130. 

general  managers  select  40  or  more  auditors. 

131. 
Minister  may  disapprove,  131. 
shareholders   select  from  list,   132. 
vacancy  in  office  of  auditor.  135. 
powers  and  duties  of  auditors,  137. 
report  to  shareholders.  138. 
SHARE-REGISTRY  OFFICES,  in  any  province,  99. 

for  resident  shareholders,  99. 
agents  for  such  offices.   101. 
SHARES,  to  be  $100  each  in  new  banks,  24. 
payable  by  instalments,  25,  91. 
held  for  30  days  entitled  to  vote,  73. 
re-division  of,  82. 
personal  property,  84, 
sale  of  forfeited,  92. 
transfer  of  forfeited,  92. 
transfer  of.  conditions  of  valid,  95. 
situs  of,  101. 

list  of  daily  transfers  to  be  kept.  104. 
conditions  of  valid  sales  of,   105. 
may  be  numbered,  105. 
sold  under  e.xecution.  106. 
transmission  of.  107. 
subject  to  trusts,  118. 

bank  not  to"  deal  in  its  own  or  other  bank  shares,  204. 
of  corporations,  bank  dealing  in.  175,  191. 
bank  has  lien  on  d'^htor's.  221. 
under  lien,  when  to  be  sold,  221. 
of  purchasing  for  .selling  bank,  307. 
transferred  within  60  days  of  suspension,  338. 
selling  by  false  number  an  offence,  345. 
SHERIFF'S  SALE,  bank  may  purchase  lands  sold  at,  235. 
SHIPPER,  loans  to  wholesale.  258. 
SHIPPING  NOTE  of  railway,  is  a  bill  of  lading,  250. 
SHIPS,  banks  not  to  lend  on.  204. 

may  aid  in  building.  243. 
SHORT  TITLE  of  Act.  1. 
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SIGNING  of  return  of  circulation,  155. 
of  notes  for  bank,  171. 

by  machinery,  173. 
monthly  returns,  316. 
special  returns,  318. 
annual  returns,  321. 
SILVER  COIN,  banks  may  deal  in,  175. 
SITUS  of  bank  shares,  101. 

deposits,  104,  297. 
SOVEREIGN  BANK,  18. 
SPECIAL  GENERAL  MEETING  of  shareholders,  71. 

who  may  call,  and  how,  71. 
to    remove   president   or   direc- 
tors, 72. 
may    vote    increase    of    capital 

stock,  76. 
may    vote    decrease    of    capital 

stock,  79. 
statements  to  be  submitted  at, 
127. 
SPECIAL  RETURNS  may  be  called  for,  318. 

penalty  for  not  making,  361. 
STANDING  TIMBER,  loans  on,  240. 
STATEMENT  to  obtain  reduction  of  stock,  80. 
for  annual  meeting,  124. 
further,  if  required  by  shareholders,  127. 
to  have  auditor's  report  annexed,  352. 
irregular  issue  of,  352. 
false,  in  warehouse  receipt,  etc.,  355. 
wilfully  false,  an  indictable  offence,  364. 
STATUTE  OF  FRAUDS,  10,  66. 
STATUTE  OF  LIMITATIONS,  not  to  apply  to  dividends,  143. 

deposits  or  interest,  282. 

STATUTES  CITED,  xxix. 

ST.  JOHN,  Dominion  notes  delivered  at.  146. 

redeemable  at,  147. 
banks  to  redeem  their  notes  at,  168. 
STERLING  NOTES,  issue  of  158. 

for  one  pound,  158. 
where  redeemable,  158. 
STOCK  of  corporations,  bank  may  deal  in,  175,  191. 

may  not  deal  in  bank,  204. 
STOCK  BOOKS,  opening  of,  24,  85. 

particulars  respecting,  25,  85. 
SUBSCRIBERS  to  stock  must  give  particulars,  25,  85. 
meeting  of,  for  organization,  29. 
business  to  be  transacted,  30. 
meeting  respecting  expenses,  37. 
when  entitled  to  cancel  subscriptions,  86. 
m'l.b.a. — 31a 
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SUBSTITUTION  of  goods  under  section  88,  262. 
SUIT,  recovery  of  calls  by,  91. 
SURETY,  liability  on  guarantee  bond,  67. 

who  pays,  rights  of,  184. 
SUSPENDED  BANKS,  provisions  as  to,  21. 

not  to  issue  notes,  148. 
notes  of,  bear  interest,  164. 
penalty  for  issuing  notes,  350. 
SUSPENSION,  notes  bear  interest  after,  164. 

for  ninety  days,  constitutes  insolvency,  332. 
holders  of  shares  within  60  days  liable,  338. 
issuing  notes  during,  penalty,  350. 
paying  bank  debts  during,  359. 
TAXATION  of  banks  by  provinces,  7,  113. 

Dominion  notes,  147. 
TERMS,  definition  of,  7. 

TESTAMENTARY  INSTRUMENT,  transmission  by,  113. 
TESTATOR,  when  named,  executor  not  liable,  122. 
THIRD  PARTIES,  effect  of  irregularities  as  to,  48. 
TIE,  how  decided  in  election  of  directors,  53. 
casting  vote  in  meetings  of  directors,  57. 

shareholders.  74. 
TITLE  to  mortgaged  property,  bank  may  acquire,  237. 

how  acquired  in  Quebec.  238. 
TIMBER,  a  product  of  the  forest,  12. 

loans  on  standing,  240. 
TIMBER  LICENSES,  loans  on,  240. 
TORONTO,  Dominion  notes  delivered  at,  146. 

redeemable  at,  147. 
banks  to  redeem  their  notes  at,  168. 
TORTS  of  directors,  when  bank  liable  for,  49. 
TRADE,  bank  not  to  engage  in,  204,  205. 
TRANSFER  of  forfeited  shares  sold  at  auction,  92. 
books  to  be  kept,  95. 
to  be  registered  in  book,  95. 
conditions  of  valid,  95,  105. 
invalid  if  transferrer  indebted,  95. 
agents  to  be  appointed  for.  101. 
list  of  daily,  to  be  kept,  104. 
requirements  for  valid,  105. 
of  shares  sold  under  execution,  106. 
tax  to  be  paid  before.  113. 
held  under  lien,  221. 
within  60  day.s  of  suspension.  338. 
TRANSFERRER  of  shares  not  to  owe  bank,  95. 

to  be  registered  owner,  105. 
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TRANSMISSION  of  shares,  different  modes  of,  107. 

authenticated  by  declaration,  108. 
by  marriage  of  female  shareholder, 

108,  111. 
further  authentication,  112. 
by  will  or  intestacy,  113. 
probate,    administration,    etc..    to   be 

left  with  bank.  113. 
foreign  probate,  etc.,  sufficient,  114. 
TREASURY  BOARD,  defined,  11. 

may  grant  certificate  to  begin  business,  33. 
refuse  certificate,  34. 
approve  of  increase  of  capital,  76. 
reduction  of  capital,  79. 
statements  in  favor  required,  80. 
may  authorize  issue  of  notes  after  suspen- 
sion, 148. 
outside  Canada,  158. 
may  make  rules  for  Circulation  Fund,  166. 
may  extend  time  bank  may  hold  lands.  239. 
must   approve    sale   of   a   bank   to   another 

bank,  305. 
may  recommend  remission  of  penalties,  371. 
TRUST,  shares  subject  to.  118. 

bank  not  bound  to  see  to,  118. 
when  trustee  personally  liable  for  shares,  122. 
bank  acquiring  shares  held   in,  215. 
deposits  in.  299. 

bank  not  bound  to  see  to  application,  300. 
deposits,  payment  of,  299. 
TRUSTEES,  dividends  may  be  paid  to  one,  118. 

when  personally  liable  on  shares,  122. 
of  central  gold  reserves,  151,  456. 
banks  dealing  with,  214. 
majority  may  withdraw  deposits,  299. 
TUTOR,  defined.  114,  115. 

when  personally  liable.  122. 
TUTORSHIP,  sufficient  for  transmission  of  shares,  114. 

to  withdraw  $500,  303. 
UNABLE  TO  CONTRACT,  deposits  from  those.  285,  287. 

may  repay  deposits  to  those,  285,  287. 
UNAUTHORIZED  NOTES  for  circulation,  347. 
UNCLAIMED  BALANCES  in  banks  on  winding  up.  325. 

to  be  paid  to  the  Minister,  326. 
UNCROSSING  a  crossed  cheque.  412. 
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UNPAID  DIVIDENDS,  list  for  Minister  of  Finance,  313. 
letter  to  shareholder,  321. 
penalty  for  neglect,  363. 
UNPAID  DRAFTS,  bills,  etc.,  return  of.  320. 
penalty  for  neglect,  363. 
letter  to  person  interested,  321. 
UNPAID  VENDOR,  when  ranks  after  hank,  267,  269. 

how  ranks  in  Quebec,  267. 
USAGE  of  trade,  249,  250. 
USURY,  legislation  against,  repealed,  280. 
VACANCY  in  provisional  directors,  29. 
board  of  directors,  55. 
office  of  president  or  vice-president,  56. 
VARYING  agreement  as  to  sale  of  collaterals,  224. 

crossing  on  a  cheque.  412. 
VENDOR,  ranking  of  unpaid,  after  bank,  267,  269. 
VERIFICATION  OF  HEIRSHIP,  letters  of,  in  Quebec,  114, 115,  303. 
VESSELS,  banks  not  to  lend  on,  204,  207. 

may  take  as  collateral  security,  230. 
aid  in  building.  243. 
VICE-PRESIDENT,  remuneration  of,  41. 

there  may  be  more  than  one,  54. 

election  of,  by  directors,  54. 

vacancy  in  office  of.  56. 

presides  and  acts  in  absence  of  president,  57. 

special  meeting  to  remove,  72. 

to  transfer  shares  sold  at  auction,  92. 

under  execution,  106. 
for  debt,  221. 
may  sign  notes  of  the  bank,  171. 

the  monthly  returns,  316. 
issuing  notes  during  suspension,  350. 
pledging  notes  of  bank,  351. 
making  false  statement,  364. 
giving  fraudulent  preference  to  creditor,  369. 
VICTORIA,  Dominion  notes  delivered  at,  146. 

redeemable  at.  147. 
banks  to  redeem  their  notes  at,  168. 
VOTE,  one  for  each  share  held  30  days.  73. 
no  shareholder  in  arrear  shall,  76. 
no  manager  or  other  officer  shall,  75. 
VOTING,  by  ballot  at  shareholders'  meetings,  73. 
WAGES  have  priority  over  bank  on  security,  265. 
WAIVER  of  rights  as  to  sale  of  securities.  224. 
WARD,  if  named,  guardian  not  liable.  122. 
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WAREHOUSE  RECEIPT,  definition  of,  12. 

may  cover  logs  in  transit,  13. 
Canadian  legislation  on,  13. 
banks  may  acquire  as  collateral  secu- 
rity, 244. 
effect  of  transfer  to  bank,  244. 
Ontario  and  Quebec  legislation  on,  246. 
illustrations  as  to,  249. 
when    previous    holder    of,    agent    of 

owner,  253. 
agent  in  possession  of,  253. 
vested  with  rights  of  owner,  254. 
covers  product  of  pledged  goods.  266. 
preference  over  unpaid  vendor,  267. 
sale  of  goods  covered  by,  269. 
when  bank  may  acquire,  273. 
written  promise  to  give,  273,  276. 
may  be  exchanged  for  bill  of  lading, 

279. 
making  false  statement  in.  355. 
WAREHOUSEMAN  must  not  be  the  owner  of  the  goods,  12. 
receipt  from  one  not  a,  250. 
when  not  liable  for  losses,  252. 
agent  cannot  be,  255. 
WHOLESALE  purchaser,  shipper,  dealer  or  manufacturer,  loans 
to,  on  goods,  258. 
meaning  of  terms,  260. 
WIFE,  declaration  of  transmission  to.  108,  111. 
WILL,  transmission  of  shares  by,  113. 
notarial  copy  of  Quebec,  114,  115. 
probate  of,  to  be  produced,  113,  114. 
if  named,  executor  not  personally  liable,  122. 
WINDING-UP,  banks  in  course  of,  21. 

unclaimed  moneys  on,  323. 
outstanding  notes  on,  325. 
when  to  be  done  by  directors,  335. 
calls  to  be  made,  335. 
Act,  Dominion.  336,  337. 
WINNIPEG,  Dominion  notes  delivered  ^t,  146. 

redeemable  at,  147. 
banks  to  redeem  their  notes  at.  168. 
WORDS  AND  PHRASES  defined:  — 
Association.  7. 
at  least,  89. 
bank,  8. 

Bank  Circulation  Redemption  Fund,  161. 
bank  holidays.  216. 
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WORDS  AND  PHRASES  BEFINEB— Continued. 
banker's  lien,  210. 
banking  hours.  217. 
bill  of  lading,  8. 
cheque,  383. 
Circulation  Fund,  9. 
clearing  house,  218,  449. 
curator,  9. 

debts  contracted,  182. 
farmer,  10. 

goods,  wares  and  merchandise,  10. 
grain,  10. 

holder  of  a  bill,  274. 
holder  of  a  cheque,  403. 
letters  of  verification,  115. 
manufacturer.  11. 
Minister,  11, 

negotiable  instrument,   185. 
negotiable  securities,  185. 
negotiation,   274. 
not  less  than.  89. 
president,  11. 
products  of  agriculture,  11. 

the  forest,  12. 

the  sea,  etc.,  12. 
public  notice,  15. 
reasonable  time.  403. 
shares,  84. 
Treasury  Board,  11. 
trustees,  12. 
tutor,  115. 

warehouse  receipt,  12. 
WRITTEN  promise  to  give  security,  273. 

consent  of  owner  to  sale  of  goods,  178. 
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